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The  firft  fheweth  the  Order tvery  Parfon, Vi 
car,  &£•  ought  to  obferve  in  obtaining  a  Spiritual 
Preferment^  and  what  Duties  are  incumbent  upon 
him  after  the  taking  the  fame,and  many  other  things 
neceilary  for  every  CLERGY-MAN  to  know  and 
bbferve.' 


The  Second  fhews,in  what  manner  a 

Offerings,  Mortuaries  ,  and  other  Church  Duties  are  to  be  paid, 
as  well  in  LONDOti  as  elfewhere,  and  as  well  by  the  Qamn  as 
Cymmon  and  Statute-Laws,  and  in  vr hat  Courts  and  manner  they 
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other  things  concerning  the  fame,  neccflary  for  CLERGY-MEN 
and  till  others  to  know. 
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I  do  allow  the  Re-printing 

the  'Parfons  Counsellor  ^  as 

i  it  is  now  Corre&ed  and 


Inlarged. 


. 

Fra.  North. 


TO     THE 

RIGHT   HONOURABLE 

AND 

RIGHT  REVEREND 

FATHER  in  G  O  D^ 

THOMAS 

Lord  Bifhop  of 
Lichfield  and  Coventry* 

My  Lord, 

Thought  to  havefent 
this  Trifle  into   the 
'-*  World  without  T>a- 
tron  or  Authors  Name  to  it  * 
but  V/i  well  known ,  how  fcan* 
A   %        aalou* 


The'Epiffle 

dalous  it  is  to  that  Child  whofe 
Tarent  is  ajhamed  to  own  it ; 
v .".•  J  therefore   refolded  to  run 
the    Cenftire    of  a    Critical 
World:  And  then  obferving 
how  ancient  Dedications  have  ' 
been  both  by  Greek  and  La 
tin  Authors ,  and  that   they 
are    continued  to    this    day 
throughout  all  Christendom,  I 
rcfoked  not  to  •  be  /ingular : 
And  conjidering  that  thi s  lit 
tle  Undertaking  was  perform 
ed  at  the  Requett  •  of  fane 
Re  vere  n<ji  Clergy -men  of  your 
Lordfiips  "Dwcefsy  and  that  it 
wasnurfid  up  to  what  it  is 
now  prefented.to  your  Lord- 
flnp  there  lifywife ,  /  concei* 
vcd  it  coutt.no!;  challenge  the 


Dedicatory. 

^Patronage  of  any  other  mere 
properly  than  of  your  Lord- 
Jhip ;  and  therefore  fuch  &$ 
it  iS)  I  here  humbly  prefenk 
it  to  jour  Lordjhip.  My 
ILord^  at  firH  I  defigned  no 
more  but  the  Second  Tart  of 
what  it  now  is  :  but  obfer- 
vingyour  Lordfiips  diligent 
and  great  care  at  your  Lord- 
flnps  Primary  Vifitation  at 
Derby  againH  Symony  ,  T)i« 
lapidations  and  Nonrejidencey 
the  three  great  Teffs  in  the 
Church,  I  added  three  Chap* 
ters  upon  thofe  Subjects-,  and 
after  adding  one  thing  after 
another )  it  came  to  mal^e  a 
diStinft  Tart  of  this  V/or1^  a~ 
lone.  My  Lord,  Your  Lord* 


TheEpiftle 

/hip  has  had  many 
lie  and  worthy  ^Predecejfors  5 
and  I  canmt  forbear  to  men 
tion  to  your  Lord/hip  jour 
immediate  ^Predecejfor ,  my 
LordlSiJkop  Hacket,  with 
what  indefatigable  Industry 
did  he  repair,  or  rather  re- 
edifie  the  Church  at  Lich- 
field,  which  he  happily  li 
ved  to  finijli  ?  A  Woi\could 
hardly  have  been  performed 
by  any  other.  How  cireum- 
/peffly ,  prudently  and  dili 
gently  did  he  govern  his 
Church  .>  never  abjenting  him- 
fetf  •)  unless  in  his  Majejlies 
and  Countrejs  Service  ?  Plow 
constantly  did  he  vijit  and 
f  reach  through  his  T)iocefe  ? 

A 


Dedicatory^ 

A  Religious  ^Pattern  for  all 
his  Clergy.  What  great  In- 
fight  had  he  both  in  the  Civil, 
Canon  and  Common  Laws  5 
that  related  to  the  Church 
Government  ?  How  oft  did 
he  fit  in  his  Confislory  to  fee 
futtice  done  ?  Nay  ,  what 
did  he  negleH  ,  that  became 
a  worthy  Prelate  to  do  ? 
And  for  his  deep  and  pro 
found  Learning  in  his  fun- 
B ion  5  certainly  few  exceed 
ed  him  5  if  I  have  any 
judgment.  My  Lord  ,  I 
have  obferved  three  things 
perpetuate  mens  Memory  to 
Tojlerity ,  Children,  learned 
Writings  9  and  public!^  and 

eminent  ^Buildinvs ,    he 

A6 
A  4, 


TheEpiflle 

fortunate  in  them  all  ;  He 
has  left  a  worthy  Son  to  in 
herit  his  Name  ,  Virtue ',  and 
^Temporal  Estate ;  He  has 
left  many  learned  Worlds  for 
the  benefit  of  ^Poftenty  ^ 
thereof  /ome  are  already 
made  public^  and  he  has 
made  himfelf  no  lefs  eminent 
by  his  public  f^  'Buildings , 
witnejs  his  Cathedral  Church 
at  Lichfield,  and  Trinity 
Colledge  in  Cambridge  ? 
where  he  had  his  Education ; 
befides  many  other  Worlds  of 
Tiety  and  Charity  in  thoje  fety 
years  he^'Ifr^'Btfhop.  J\4y 

:LGrd,'Gtid  hath -not  yet  blell 

\  '   '    \  J 

jm  with  Children  ?  but  may 

'in  good  time r  to  prefers  your 

"*•£•  Name 


Dedicatory. 

Name :  And  I  have  heard 
your  Lordfloip  intends  fome  e* 
minent  Wor^s  for  the  'Tub- 
lie)^  and  that  your  Lord/kip 
hath  refolded  to  ?o  on,  where 

.J  •  o      '\ 

your  "Tredeceffbrleftjn  build 
ing  a  ^Palace  for  your  jclj- 
and  Succejfors  •  I  have  great 
reafon  to  believe  ^  having 
heard  your  Lordfhip  fo  often 
declare  you  would  do  it ;  and 
having  laid  your  Hand  to  the 
Tlow  in  preparing  fome  Ada* 
terials  towards  it,  I  fyiowyou 
mil  not  look^  back^:  I  have 
heard  your  Lordfliip  declare 
/JQW  much  you  delight  in  Ho- 
fyitaltty  9  yphich  can  never  be 
jo  fylendid  us  in  a  ^Palace  ofTlt  I<8- 
your  own  ^Bmldnw :  And  here- 

b    :  ' 


The  Epiftle,  &c. 

by  jour  \jordfhif  mil 
your  f elf  as  'eminent  in  the 
next  Age ,  as  your  worthy 
^Predecefjor  u  in  the  prefent , 
than  which  nothing  can  be 
greater  fatisfattion  to  all,  but 
chiefly  to, 

My  Honoured  good  Lord, 
Your  Lcrdfliips  mcft  duti 
ful  Son,  and  moft 
obedient  Servant, 

'       '        ;'••       S.  Degge. 


To 


To  the  Parfons ,  Vicars  , 
and  the  reft  of  the  Re 
verend  Clergy  of  the 
Church  of  England. 

YOur  kind  acceptance  of  the 
former  Imfrejfions  of  tlm 
Booh  has  encouraged  me  again  to 
appear  in  PMicki  The  firft  was 
hurried  to  the  Prejsfo  haftily,  that  I 
had  net  time  ferioujly  to  perufe  lty 
whereby  fome  things  were  fiift  in 
the  Copy  5  <tnd  my  being  jar  from 
the  Prefs,  occafioned  many  mijlakes 
ly  the  Printer.  In  this  and  the  la 
ter  ,  fomething  more  care  has  been 
taken.  The  only  elfential  over- 
fight  in  the  firft  Imprejfion  {which  I 
have  yet  difcovered)  was  in  the  fixth 
Chapter  of  the  fir/I  Boo/^  ,  which  I 

mvft 


muftflilldefire  maybe  corrected  by 
thi*.  I  added  many  things  to  the 
fecond  and  third  Edition^  with  three 
whole  Chapters  5  andfome  things  to 
this.  Tour  continued,  l^ind  accep 
tance  makes  me  think,  my  labour 
wellbeftowed. 


Et  fie  Valcte. 


,  D. 


TO 


T  O    T  H  E 
Courteous    Reader. 

IT  is  obferved  in  the  fecond 
Part  of  Sir  EdwardCoke's  Re- 
ports,  in  the  Bifhop  of  Winche- 
/?ersCafe,  that  there  were  two 
great  Perfections  of  the  Chri- 
ftian  Religion ,.  the  one  under 
Diode fian ,  the  other  under  Ju 
lian  the  Apoftate :  The  firft  by 
murdering  the  Priefts,  that  by 
their  preaching  advanced  the 
Chriftian  Religion :  The  latter, 
by  fpoiling  the  Church  of  its 
Revenues.  The  former  contra 
ry  to  expectation  advanced,  and 
not  fupprelTed  Religion:  For 
it  has  proved*  in  all  Ages,  that 

fangttis 


To  the  Reader. 
fanguis  Martyrum  eft  fenien  Eccle- 


3  for  the  patient  fuflfering  of 
fo  many  Martyrs  of  the  Primi 
tive  Chriftians  gave  the  World 
a  fufficient  Teftimony  >that  thofe 
poor  Chriftians  had  fome  extra 
ordinary  Divine  Afliltance  to 
undergo  with  patience  fo  much 
Cruelty  ,  that  no  others  durft 
put  themfelves  unto  the  trial  of. 
But  the  taking  away  the  Reve 
nues  of  the  Church  ,  Martyred 
the  Priefthood  it  felf,  and  ftruck 
at  the  Foundation  :    For  when 
People  faw   there  was  nothing 
left  but  Perfections,  no  Sufte- 
nance  for  thofe  that  Miniftred 
at  the  Altar  ,    it  difcouraged 
them  to  breed  their  Children 
up    to  a  ftudy  that  advanced 
them  to  nothing  but  dangers 
which  introduced  great  igno 
rance  of  the   true  Knowledge 
of  God  and  Religion  :  So  that 
as  one  killed  the  Priefts,  the 

other 


To  the  Reader. 

other  deftroyed  the  very  Prieft- 
hood  it  felf. *   And  though  the 
Apoftle  St.  Pad  got  his  Living 
by  his  labour,   that  he  might 
not  become  burthenfqme  to  his 
Profelytes-  yet  the  fame  Apo 
ftle  tells  us,  That  the  Labourer  is 
worthy  of  his  hire ,  and  that  by 
the  Law  of  Mofes ,  The  Ox  wot 
not  to  be  muzzled  that  treads  forth 
the  Corn :  And  by  way  of  Expo- 
ftulation  in  another  place ,  fays, 
Who   goes  on   warfare  at  his  own 
Change?  who  plants  a  Vineyard  and 
eats  not  of  the  Fruit  thereof?  and 
who  feeds  a  Floc^  and  eats  not  of 
the    Mil^    thereof?   for  he  that 
ploweth  fhould  plow  in  hope,  and 
he  that  threjheth  fhould  be  parta 
ker  of  his  hope.     And  again  fays 
he,  Is  it  a  great  thing^  that  tbcfe 
that  fow  to  you  Spiritual  things , 
fhould  reap  carnal  ?  And  do  you 
not  know  (fays  the  fame  Apo- 
ftle)  that  they  -that  Mi?iiftcr  about 

holy 


,1S 


Jjoly  things ,  line  of  the  things  of  the 
Temple  ?  Ami  that  they  that,  wait 
at  the  Altar ,  are  fart  alters  with  the 
the  Altar  ?  For  io  hath  the  Lord 
ordained ,  That  they  that  f  reach 
the  Gofyel,  Jbould  live  of  the,  Go- 
fyel.  What  efFeft  this  Doctrine 
wrought  aruorigft  the  Primitive 
-  ChriftianV  you  may  read  in  the 
fourth  Chapter  of  ihc'Afts  of  the 
'Apojlles,  where  it  is  laid,  That 
as  many  as  were  ^  off ej for  s  of  .Houses 
or  Lands  M<£  them  j,  and  brought 
the  prices  of  things  -that  wevg  fold  ^ 
.and  laid  them  down  at  the  Apoftles 
•feet$  and  distribution  was  made  to 
every  man  according' as  he  had 
need.  But  the  Chnftians  of  this 
prefent  Age  are  fo  jfar  from  fel 
ling  their  Houfes  and  Lands, 
and  laying  the  price  at  the  Apo- 
ftles  feet,  that  .they  will  rather 
detain  that  from  the  Clergy  ^ 
which  by  Law  and  Right  is  due 
to  them/  But  certainly,had  the 

fincerity 


T0  the  Reader. 

fincerity  of  the  Primitive  Chri- 
ftians  continued ,  I  fhould  never 
have  needed  to  have  fet  Pen  to 
Paper  upon  this  Subjcft  lam 
now  about,  which  is  the  Law  of 
Tythes  or  Ty thing ;  A  duty  eftab- 
lifhed  by  the  Laws  of  this,  as  of 
other  Nations,  for  the  mainten 
ance  of  the  Secular  Clergy,  and 
for  their  fake  it  is  that  I  have 
undertaken  this  Work.  There 
was  a  Tything  Table  publiihed 
many  years  ago  by  a  Bachelor 
of  Laws,  wherein  he  has  learned, 
ly  fet  forth  the  manner  of  Ty 
thing  by  the  Canon  and  Eccle- 
fiaftical  Laws:  But  thofe  Laws 
and  the  Common  Laws  of  this 
Realm  differing  in  many  things, 
wherein  the  Common  Law  is  to 
be  preferred^  that  Tithing  Table 
has  often  led  both  Parfbn  and 
Pariihioners  into  many  Errors  : 
belides  the  feveral  difchargcs 
from  payment  of  Tithes ,  either 
a  absolutely, 


To  the  Reader* 

abfolutely  <>  or  /#i  ff/o</0.,  of  divers 
Lands  mEngland,by  the  Statutes 
or  Common  Laws,  makes  great 
alteration  here  from  the  Canon 
Laws.  To  rectifie  which,  and 
as  near  as  may  be ,  to  reconcile 
the  Canon  and  Common  Laws., 
Ididbytheperfwafion  of  fome 
Reverend  Divines,  firft  make 
fome  Animadverfions  upon  that 
Ty  thing  Table :  But  when  I  had 
done  that^  considering  there 
were  many  more  things  in 
relation  to  Ty  thing  ,  that  I 
could  not  conveniently  apply 
to  the  Text ,  concerning  Pre- 
fcripcions,  Cuftoms,  Compofi- 
tions,  and  other  Friviledges, 
bdidcs  the  Laws  concerning 
Offerings, Mortuaries,  and  other 
Church  Duties,  fit  for  all  men 
to  know  5  as  well  Lay  as  Clergy, 
I  Adventured  upon  this  larger 
Work*  Which  I  the  rather 
did,  becaufe  I  do  not  find  any 

other 


To  the  Reader. 

other  that  hath  publifhed  any 
compleat  Work  in  this  kind,  or 
to  reconcile  the  Common  and 
Canon  Laws,  that  kind  of  learn 
ing  lying  difperfed  in  our  Law 
Books5I  have  therefore  in  favour 
of  the  Parfons  and  Vicars,  taken 
up  a  former  Refolution,  and  ad 
ventured  to  expofe  my  felf  to  the 
publick  cenfure.  And  though 
I  cannot  promife  any  perfection 
in  this  Work,  yet  I  dareprefume 
to  fay  it  is  the  moft  perfect 
Work  of  this  nature  yetextant3 
though  I  can  pretend  to  nothing 
of  it  but  the  errors  and  miftakes, 
which  I  will  be  thankful  to  any 
body  that  will  friendly  corre<5b, 
that  I  may  make  it  more  exadt 
in  a  future  Edition^  if  I  have  en? 
couragement.  The  hindrance  of 
converting  with  the  Learned,  by 
reafon  of  my  confinement  to 
the  Countiy ,  and  not  having 
accefs  to  any  publick  Libraries , 
a  2  hath 


the  Reader* 

hath  hindred  me  of  fome  helps  I 
might  have  had  thereby.Perhaps 
it  may  not  be  fo  acceptable  to 
thofe  in  whofe  favour  I  have 
writ  it,  becaufe  it  comes  from 
the  Pen  of  one  who  profelTes 
himfelf  a  common  Lawyer :  But 
in  my  Judgment,  in  this  Nation, 
wherein  the  common  Laws  and 
Cuftoms  of  the  Country  prevail 
againft  the  Canon  and  Ecckfi- 
aitical  Laws  j  this  Subject  is  not 
altogether  improper,if  not  moft 
proper  for  a  common  Lawyer. 
And  truly  I  have  through  this 
Difcourfe  dealt  with  as  impartial 
an  hand  as  the  matter  would 
admit.  And  though  the  Clergy 
may  think  it  to  their  prejudice , 
that  I  have  at  large  fet  forth  the 
feveral  difcharges  by  which 
Lands  are  freed  from  the  pay 
ment  of  Ty dies :  Yet  in  that  I 
have  given  them  a  clear  light , 
which  Lands  cannot  be  fo  pnvi- 

ledged, 


To  the  Reader. 

ledeed,  and  what  Prefcriptions 
2nd  modus  decimandi  is  not  good, 
being  well  allured  that  there  are 
more  Lands  at  this  day  efcape 
payment  of  Tythes  upon  pre 
tence  of  fome  priviledge  ,  to 
which  they  have  no  right,  than 
thofe  that  pay  Tythes,  and 
might  legally  be  difcharged. 
But  when  I  have  done  my  beft 
endeavour  toferve  the  Reverend 
Clergy ,  I  cannot  give  them 
Incouragement  to  depend  upon 
their  own  Judgments ,  ground 
ed  upon  any  thing  here  writ  $ 
for  tho'  this  may  fuffice  to  give 
them  fome  light,  what  fhall  be 
due  to  them ,  yet  I  cannot  hope 
by  any  thing  I  can  write  to 
make  them  Lawyers  3  for  many 
Quires  will  arife  ,  that  no  fore- 
fight  of  mine  could  give  an 
Anfwer  to :  But  this  Benefit  I 
hope  they  will  receive  by  my 
Labours^  that  they  may  put 
a  3  their 


To  the  Reader. 

their  cafe,and  make  their  doubts 
known  more  pertinently  to  the 
Learned.  I  had  no  fooner  fi- 
nifhed  this  little  Trad  concern 
ing  Tythes  ,  but  I  confidered 
there  were  many  other  things 
almoft  as  ufeful  for  a  Clergy 
man  to  know ,  as  the  Law  of 
Tythes  :  And  though  Mr. 
Hughes  of  Grays-Inn  many  years 
fince  ^  publifhed  a  learned  Tra<5t 
which  he  intituled  the  Parfons 
Law$  yet  there  are  many  more 
things  neceiTary  for  a  Clergy 
man  to  know,  that  are  there 
only  briefly,  or  not  at  all  touch 
ed  upon  $  and  of  fuch  force,  that 
they  muft  either  be  performed 
and  obferved  to  make  a  man 
a  compleatParfon,  or  to  make 
him  none,  though  never  fo 
exactly  instituted  and  indufted, 
if  omitted.  I  have  therefore  in 
the  firft  place,  before  I  come  to 
the  Law  of  Tythes,  jj^ewed, 

what 


To  the  Rpader. 

what  Simony  is,  and  what  dan 
ger  thofe  run  themfelves  into, 
that  are  guilty  of  it  3  what 
things  every  Parfon,  Vicar,  &c. 
is  to  do  before,  at,  and  after  his 
Inftitution  and  Induction,  to 
make  him  a  compleat  Parfon , 
iyc.  what  Dilapidations  are, 
and  how  punifhable  3  what  Pri- 
viledges  the  Clergy  have  at  this 
day  by  the  Laws  of  England $ 
what  charges  and  payments 
their  Ty the  and  Church  Livings 
are  fubjedt  unto  5  what  Cauies 
of  Deprivation  have  been  al 
lowed  of  by  the  Laws  of  Eng 
land  3  what  Leafes  they  may  take 
or  fet<>  and  what  Statutes  they 
may  fell  in  danger  of  3  and  of 
Pluralities,  and  who  is  qualified 
to  have  them,  and  in  what  man 
ner  to  be  accepted  3  Nonrefi- 
dence,  and  many  other  things 
neceffary  for  every  Clergy  man 
to  know.  I  have  divided  the 
a  4  whole 


To  the  Reader* 

whole  into  Two  Books  ,  and 
them  again  into  feveral  Chapters 
and  Paragraphs,  and  added  a 
fhort  Table  for  the  more  ready 
finding  of  any  thing  in  either. 
I  have  likewife  added  a  Lift  or 
Catalogue  of  all  the  Abbeys 
and  Priories  that  were  valued  in 
the  Kings  Books  at  200  /.  per  An. 
or  upwards  ,  and  which  were 
diilolved  by  the  Statute  of  3 1  //. 
8.  the  Lands  of  which  can  only 
pretend  to  any  priviledge  to  be 
discharged  of  the  payment  of 
Tythes;  in  which  I  have  rather 
chofen  to  write  after  Mr.  Dug- 
r/^/e,  beinga  ftirer  Author  then 
Mr.  Speed,  in  whom  I  haveob- 
ferved  many  Miftakes.  I  muft 
beg  the  Readers  patience  to 
cor  red;  the  Mi  (takes  of  the  Prin 
ter  (  which  are  too  many,  by 
reafon  of  mv'abfcnce  from  the 
Prefs :)  And  for  my  own,  I  (hall 
take  it  kindly  froni  any  bodyj 

that 
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that  will  in  a  friendly  manner 
inform  me  of  t\KmfoTffumanum 
eft  err  are  5  and  though  I  may 
have  caufe  to  be  afhamed  of 
them,  yet  I  will  never  be  afha- 
med  to  amend. 


Vale 


THE 


The  Contents  of  the  feve- 
ral  Chapters  contained 
in  the  firft  part  of  this 
Bookjntituled  the  Tar- 

fons  Counsellor. 


CHAP,  i .  fleweth,  who  may,  or  may  not  Who  may  be 
be  a  Parfon,  Vicar,  &c.  Parfon- 

Chap.  i.  fleweth,  how  one  that  is  a  perfon  fitly  How  he 

qualified  to  be  a- Parfon,  Vicar,  &c.  ought  to  £"" 
.    "proceed  in  the  obtaining  and  accepting  of  a  Un^ 

Benefice. 
Chap.  g.  flews,  in  what  cafes  'tis  neceffary  for  Jure  Patrcna* 

the  Bijhop  to  have  a  Jure  Patronatus,;W  how  **"• 

to  proceed  in  the  fame,  and  what  is  the  force 

and  ejfeft  thereof. 
Chap.  4.  (hews,  hew  the  Law  flood  concerning  Pluralities. 

Pluralities   before  the  Stata^0/2i    H.  8. 

who  are  qualified  within  that    Law  to  have 

Pluralities,  and  how  they  ought  to  behavs 

themfel'ves  in  taking  the  fecond  Livings,  fo 

that  the  firft  may  not  be  made  void. 
Chap.  5-.  flews,  what  Symony  is,  and  who  flail  Simony. 
•  be  f aid  to  be  guilty  of  it ,    and  what  are  the 

dangers  enfamg  thereupon.  What  he  i«?  to 

Chap.  6.  flews,  what  one  is  to  do  before  and  at  do>  ar>  before, 

Inftitution,  and  after  Induct  ion,  to  make  him-  and  after  fnlK- 
(]r  i        ri      r  tution  and  In- 

Jelf  a  compleat  Varfon.  dlTaion> 

Chap.  7.  flews ,  what  is  required  further  of  Non  refidencc. 
Par  fons,  &o  after  Induftion,and  what  Non- 
refidence  ir,  and  the  dangers  incurred  there 
by, and  what  matters  will  excufe  the  fame. 

Chap. 
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Dilapidations.  Chap.  8.  fiews,  'what  frail  be  faid  to  be  Dila 
pidations  ,and  how  the  fame  are  remedied  and 
punifoed. 

Deprivation.  ChaP«  9-  faws,  for  whatcaufe  a  Parfon,  Vicar  > 
&c.  may  be  deprived,  according  to  the  Rules 
of  the  Common  Laws. 

Leafes.  -Chap.  IQ.  flews,  what  Leafes,  a  Varfon,Vicar, 

&c.  may  m.ike  of  his  Glebe  and  "Tythes,  and 

Farms,  what  Farms  he  may,  or  may  not  take,   and 

within  the  danger  of  what  other  Statutes  they 
may  fall. 

Privileges  of   Chap.  1 1 .  ffiiews,what  Priviledges  are  allowed 

the  Clergy.  *°  f^e  Clergy  in  Holy  Orders  by  the  Statute 

and  Common  Laws  of  this  Realm,  and  what 
are  pretended  to  by  the  Ecclefiaftical  Laws. 
Chap,  i  ^.  foews,how  the  Law  ftands  concern 
ing  Churches,  Chaff  els  9  and  Church-yards,  in 
whom  the  Freehold  is,  and  how  the  Churches 
and  Chapptls  are  to  be  repaired,  and  concern 
ing  the  Seats,  Burials,  Tombs,Coats  of  Arms, 
and  other  En/igns  of  Honour  in    memory  of 
the  dead ;  and  of  the  Church-Ornaments , 
and  at  whofe  charge  to  beprovided'^andwhat 
remedy  for  trefpajjes  in  the  Church,  Church 
yard,  or  in  breaking  up  of 'Tombs,  taking,car- 
rying  away  or  imbez,dUng  any  of  the  Goods , 
or  Ornaments  of  the  Church,  &c. 
Chap,  i  5.  Treats  of  ¥  arf on  ages, Vicar  age  sfimz 
Cuva'/,  and  Donatives,  and  of  the  Endow 
ments  of  Vicarages,  and  how,  and  in  what 
Cajes  a  ^arCcnage  and  the  Vicarage  are  to  be 
^reunited,  and  many  other  things  relating  to 
~Parfonages,  Vicarages,  Donatives,  andSms 
CuraV.  ^ 

Chap,  14.  fiews,  what  Refignations  and  Per 
mutations  are,  in  what  manner  they  way  be 
viade,  and  other  matters  relating  to  them. 

* 


The  Contents  of  thefeve- 
ral  Chapters  contained 
in  thefecond  part  of  this 
Book,  Intituled,  The 

w  of  Tythes  or  Ty  thing. 


CHAR    i.  jljews,what  Tythes  are,the  fe 
.'  veral  farts  and  kinds  thereof,  and  bow  the  * 
fame  become  due. 
Chap.  i.  faiiss,  by  whom,and  to  whom  Tythes  By  whom,  and 

ought  to  be  paid*  to  whom  due. 

Chap.  3.  flews,  of 'what  things  Tythes  are  due  What  things 

to  be  paitL  an  din  'what  manner  the  Tythes  of*™  9™^ 
^      ^  TJ       s  ,  L        -J  Com.Hay,  &c 

Corn,  Hay^  &c.  are  to  be  paid. 

Chap.  4.  fljfWS)  where  and  in  what  cafes  the  Wood* 

Tythes  of  wood  ought  to  be  paid. 
Chap.  5.  Jhews,  whereTythes  are  due  for  Her-  Herbage, 

bage  or  Agiftmentof  Cattle^and  who  is  to  fay 

the  fame. 
Chap.6.  jliews)  where  and  in  what  manner  the 

Tythes  of  CalvesiMilk,  Cheefe^Wool^Lambs^ 

P/^/,  &c.  are  payable.  &c. 

Chap.  7.  fhews,in  what  manner  the  Tythes  of  Seeds,  Fruit, 

Seeds,  Fruit ,  Maft^Eees,  &c.  are  to  be  paid.  Maft,Bces,Ho- 
Chap.8.  flews,  where  and  in  what  manner  the 

Tythes  ofPigeons,  Conies,  Ftjh,  Deer,  and  o- 

tier  Birds  andBeaftskrx  naturas ,  are  tyth- 

able. 
Chap.  9.  flews  of  what  nature  the  Tythes  of  Mills. 

Mills  are,  and  in  what  cafes  payable. 
Chap,  i  o.  treats  of  the   Tythes   of  Hawking ,  Perfonal 

Hunting,  Fifang,Fowling$.-c..and  other  per- 

fonalTythes.  Chap. 
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Chap.  1 1.    treats  of  the  Tythes  of "Ducks ,  Gtefe, 
Birds.  Swans,  Turkeys,  and  other  domeftick  Fowls 

and  Birds. 

Of  what  things  Chap.  II.  Jhews  of  what  things  Tythes  are  not 
Tythcs  are  not       jtie  ty  the  Common  Laws  of  this  Realm. 
payable.  Chap,  i  2.   (hews  what  force  Cuftoms   have  as 

CUttOfDSi  jj  •         i       r  r  ,-r*     i  • 

well  in  the  jorm  and  manner  of  Tything  5  as 

in  the  discharging  the  payment  thereof  ',  and 
*  the  difference  between  Cuftom  and-  Prefcrip* 

tion. 

Intcreflsin  the  ChaP«  H-  fl^ws,what  Privileges  the  Parfon, 
Lands.  Vicar,  &c.  have  in  the  Grounds  where  the 

Tythcs  arife,  for  the  drying  ,    making  and 

carrying  away  the  fame. 

To  what  charge  Chap,  i  5.  .fljews^to  what  charges  the  Glebe  and 
fubjeA.  Tythes  are  J'uhje cl  and  liable. 

Modus  deci-       Chap.  1 6.  fliews,  how  far  prescription  will  pre^ 
wandi.  vail  in  the  manner  ofTything,  and  in  what 

cafes  a  modus  decimandi ,  will  bind  the  Par- 

fen,  &c. 

How  to  be  de-  Cliap.iy.  fiews ,  how  a  modus  decimandi  may 
iht)>€d.  he  deftroyed. 

How  to  be  con-  Chap.  1 8.  flews  by  what  Conveyances,  and  by 

what  names  Tythes  may  be  granted,  demifedy 
Of  Leafes.  &c  and  j^^at  Demifes  and  Leafes  made  by 

Parfons,  Vicars,  and  other  Ecclefiafticks,  &c. 

are  good. 
Darren  Ground.  Chap.  1 9.  {hews,  what  barren  Lands  are  freed 

from  payment  of  Tythes  within  the  Statute 

of  ^  E.  6. 

Real  Compo-    Chap. TO.  fiews,  what  a  Real  compaction  is,and 
iitions.  in  what  Cafes  Lands  foall  be  freed  from  the 

payment  of  Tythes  thereby. 
Monailery         Chap.xi.  fljews   what  Monaffiery  Lands  are, 

or  may  be  freed  from  the   payment  of  Tythes. 
Pcrfonal  Chap.xx.  fbews  what  Perfonal  Tythes  are,  and 

•^  iCS'  in  w.'jat  cafes  due  and  payable 


The  Contents^ 

g.  flews,  what  Oblations 9Offeri*gs&c.  Oblation^ 

are,  and 'where  due  and  payable. 
Chap.  14.  flews,  'what  Mortuaries  are,  and  in  Mortuaries, 

what  Cafes  they  are  due  and  payable. 
Chap.!?.  {hews,  hew  7}thes  are  to  be  f aid  in 

London,  and  federal   Resolutions  upon  the 

Statute,  wade  for  the  payment  thereof. 
Chap.  1,6.  jkews  in  what  Courts  and  in  what  How 

manner  Jythes  may  lefuedfor ,  and  in  what ble* 

Cafes  Vrobibition,  lye  forth*  faying  of  Suits  Prohibitions; 

for  Tythes  in  toe  Ecclejwjtical  Courts  9  and 

how  to  proceed  therein. 


D/- 


Directions  in  the  Marginal 
References. 

Note,  That  in  my  References 
to  printed  Books  in  this  Treatife, 
I  for  the  moft  part  refer  to  the 
Page  and  part  of  the  Page  where 
the  matter  is  to  be  found  in  this 
manner  :  If  the  matter  be  at  the 
upper  end  of  the  Page  I  mark  it 
with  three  Pricks  thus /.  if  in  the 
middle  thus ..  if  at  the  lower 
part  thus  V  and  where  the  Book 
is  numbred  by  Fol.  I  add  the  A. 
or  the  B.  fide ,  as  it  happens. 


THE 


THE 

Parfons  I 

COUNSELLOR.^;      .; 

CHAP.     I. 

.  .j.'i:.-:    r.,  :,  ..»DET,£*  uwJ--.       .    £f-r  ^ 

The  firft  Chapter  fbewsj  Who  may,  or  who 
may  not,  be  a  Tarfony  Vicar ',8cc. 

'Aving  taken  upon  me  to  be  the 
Parfons  Counfellor  ,  it  is  neceflary 
in  the  firft  place,to  fhew  who  may 
be  a  Parfon,  Vicar,  &c. 

And  by  a  Statute  made  in  the  i4Car.z.cap.4. 
Fourteenth  year  of  the  Kings  Ma- 
jefty  that  now  is,  all  are  made  incapable  of  being 
admitted  to  any  Parfonage,  or  Vicarage ,  Benefice, 
or  other  Ecclefiaftical  Promotion  ,  Preferment,  or  Promotion^ 
Dignity  whatfbever,  unlefs  fuch  perfbn  have  EpiP 
copal  Ordination ;  and  if  any  fhallprefume  to  be 
admitted,  not  having  fuch  Ordination ,  or  fhall 
prefume  to  Adminifter  the  Sacrament  of  the  Lords 
Supper,  not  being  fb  Ordained,  he  is  to  forfeit  an 
hundred  pounds.  Concil.Arelat, 

By  divers  ancient  Canons  of  the  Church,no  man  910' T  -Concil- 
was  to  be  a   Deacon  before  he  was  twenty  five  i  jt  1/SJi 
years  of  age,  nor  a  Prieft  before  he  fhould  attain  cilium  Neocse- 
the  Age  of  thirty  years  j  but  notwithftanding  the  far.  cap.  1 1, 

B  €a- 


t  Cf)e$atfon0         Parti. 

Canons,  they  were  frequently  difpenfed  with,  and 
made  Priefts  younger. 

St.  1 3  Eliz.c.  1 2.      And  by  a  Statute  made  in  the  thirteenth  year  of 
Queen  Elizabeth,  it  is  Ena&ed,  That  none  (hall 
be  made  Minifter,  or  admitted  to  Preach  or  Ad- 
minifter  the  Sacraments,  being  under  the  Age  of 
twenty  four  years  j  norunlefshe  firft  bring  to  the 
Bilhop  of  that  Diocefs ,  from  men  known  to  the 
By  implication  Bifhop  to  be  of  found  Religion,  a  Teftimonial  both 
ibis  statute  *l-  of  his  honeft  life,  and  of  his  profeifing  the  Do- 
^        arine  exPreffed  in  the  Thirty  nine  Articles ;  and 


at  twenty  fourt  U111C1S  ^ie  ^e  ^e  to  anfwer  and  render  to  the  Or- 
vhereas  by  the  dinary  an  accompt  of  his  Faith  m  Latin,  accord- 
c*nons  he  could  ing  to  the  (aid  Articles,  or  have  a  fpecial  gift  and 
not  be  *  Prififl  ability  to  be  a  Preacher  :  Nor  (hall  be  admitted 
ffftrt  thirty  to  tke  Qr jer  Of  Deacon  or  Miniftry  f  unlels  he 
(hall  firft  fubfcribe  to  the  faid  Articles. 

And  all  Difpenfations  in  this  Cafe  are  made 
void  by  the  fame  Statute. 

So  that  upon  the  whole  matter,  none  can  be  a 
Prieft  before  he  is  four  and  twenty  years  of  age , 
nor  none  can  be  a  Parfbn  before  he  is  a  Prieft. 
Can.jac.3  3.  dL      And  by  divers  ancient  Canons,  and  by  Canons 
ftina.7c.cap.    of  our  own,   none  ought  to  be  ordained  a  Prieft 
before  he  have  a  Title,  that  is,  a  Preferment  to 
a  Parfbnage,  Vicarage,  or  a  Curacy. 

Cap.  Imprimis.  And  by  another  Provincial  Canon  of  our  own, 
thole  that  have  been  guilty  of  Homicide,  or  that 
have  been  Advocates  in  cattfa  Sanguinis  j  thofe 
that  are  guilty  of  Symony,  or  makers  or  (blicitors 
of  Symoniacal  Contracts,  Witchcraft,  burners  of 
Churches,  cannot  be  Priefts  without  fpecial  Di£ 
penfation  ,  nor  by  confequence  Par(bns  or  Vi- 

Cap.ctimquan-cars;  r 

tiu  And  by  another  Provincial  Canon  or  our  own, 

*  Diftinflio.     thofe  that  are  guilty  of  Symony,  Homicide,  per- 
47  Co.?.  J^a»fons  Excommunicate,  *  llfurers,  Sacrilegious  pcr- 

(6ns, 


Chap.  I.        Counfello^  j 

fons,  Incendiaries,  <vel*  Falfarios  9  may  not  be  *  Perjury,For- 
admitced  into  Holy  Orders,  and  by  confequence  ger/^ft-  J°-  fl 
may  not  be  Parfons,  Vicars,  &c.  f^\.  av 

And  by  a  Canon  in  the  Council  of  lSfo*,aman 
that  voluntarily  caflrated  himfelf  might  not  be  a 
Prieft,  but  if  it  were  done  by  Enemies ,  or  by 
the  advice  of  Phyficians  for  healths  fake  ,  it  was 
ho  difability.  •/)'.: 

Baftards  cannot  be  Priefts  without  Difpenfation  Cap.  cos  qui  de 
nor  by  confequence  Parfons,  ^  ^l^' 

A  Villain  cannot  be  a  Parfbn,  and  if  he  be  pre-  *    i^^g^b-  - 
fented  to  a  Living,  trie  Bifhop  may  refufe  him.        l  f  H.;.  7.  b/. 

A  Mifcreant  that  does  not  believe  the  Truth ,  j  H  7.2.0.3.. 
an  Infidel  that  does  not  believe  atall^ajew,  Schif-  Co.y.yS.a-., 
matick  or  Heretick  that  do  not  believe  ariglit , 
ought  not  to  be  Parfbns ,  and  if  Inducted  ought 
to  be  deprived  ;  and  fb  if  the  party  be  irreligious 
or  illiterate,  fo  if  the  party  prefented  be  mere  lai- 
CMS  or  utlawed. 

And  the  Bifhop  may  refufe  a  Clerk  quia  erimi- 
nofusy  for  any  of  the  Crimes  aforelaid  5  though  the 
party  be  not  convidt,  fb  the  Biihop  be  certain  of 
the  truth  thereof. 

And  all  things  that  are  juft  caufes  to  deprive  a  Co.y.j  g.av 
Clerk*  are  juft  caufes  to  refufe  a  Cleric  when  pre 
fented. 

But  it  is  no  good  caufe  to  refufe  a  Clerk,becaufe  j^. . 
he  is  a  player  at  unlawful  Games,  or  a  haunter  of 
Taverns :  Becaufethefe  are  not  malum  in  fe,  but 
malum  prohibitum.  Liawood.Cap. 

And  the  Son  cannot,  without  a  Difpenfation,be  nibkulfconc' 
Parfbn  of  the  fame  Church  that  his  Father  was  In-  Latcran!  Can^ 
cumbent  of  the  next  before  him.  3 1 . 

If  a  man  cannot  fpeak  fuch  Language  as  the  Albany  Verf. 
Parifhioners  underftand,  he  ought '.npt  to  be  ad-  EvefqueUchf 
mitted  Parfon  of  fuch  a  Parifb,but  may  be  refufed  Sr  *  Z7  EL 

ii-n'ri  ••-.  t«n«  1  t      Vj-r>.  ror.  2.oi  3. 

oy  the  Biihop :  tor  ta  be  illiterate >  and  not  to  be  Cro£lii.i  i^. 

B  x  under- 


4  Cljepatfons?         Parti. 

Lucas  verf.  E-  unuerfloodr  is  all  one  to  the  Parifhioners.     And 
vefque  Bath.  P.  when  the  blind  kads  the  blindj  both  fall  inro  the 

3  El.  per  Bend-  p. 
Iocs. 

4  Imi.ssSv          The  Bifhop  cannot  refufe  a  Clerk  becaufe  he 

i  Leonard.  1 30.  wants  a  Teftimonial. 

Dyer  zps.b.         But  it  fhould  feem  that  if  the  Bifhop  does  ad- 
Mich.  1 6  Sc  1 7  mjt  and  infl.itute  any  Perfbn  into  a  Living  that  lies 
'  under  any  of  thele  Incapacities ,  the  Church  is 
full  de  fatto  till  Sentence  of  Deprivation,  Nullity 
or  Declaratory,  as  the  Cafe  requires, and  no  Lapfe 
incurs. 

4.  Inft.3  3  8v         An  Alien  born  at  this  day,  I  take  it  cannot  be 
"c'l'  a  Parfon,  Vicar,  &c.  nor  is  capable  of  any  Spi- 

5  R 'l.'nu  pi! 2  ritua^  Preferment ,  without  the  Kings  fpecial  Li- 

6  R.i.  nu.3 1 .   cence,  and  the  Bifhop  may  deny  to  admit  and  in- 
10  R.i.  nu.zo.  IHtute  him,  as  Sir  Edward  Coke  conceives. 

i  H.j.cap.  7.  By  a  Canon  in  the  third  Council  of  Later  an  , 
under  Alexander  the  third,it  was  decreed  that  none 
fliould  be  Parfbnofa  Parifh,  under  15  years  of  age. 
Vide  Leviticus,  ca^.i  i .  v.  1 7, 1 8, 1 9,xo,  &  1 1 . 
what  bodily  blemiflies  difabled  Prieithood  under 
the  Law. 


CHAP.  II. 

The  fecond  Chapter Jhtws, how  one  that  is 
fitly  qualified  to  be  a^Parfon )  ought  to 
behave  bimfelf  in  obtaining  a  Living. 

Parfbn  fb  qualified  as  the  Law  requires , 
muft  without  any  corrupt  or  fymoniacal 
Contract ,  obtain  a  Prefentation  from  the  right 
and  undoubted  Patron  of  the  Church,  whereof  he 
dcfigns  to  be  Parfbn  ;  which  may  be  in  this  Form. 
l.rm.  .of '»  •    Revtrcndo  in  Chrifto  Patri  &  Domino  T.  Di- 
atiwki' .  vina  fenmjjione  L.  C7*  C.  Epifcopo,  ejupue  Vicar w 
*&  in 


Chap.  2.        Cotmfello?,  3 

in  ffiritualibw  gtnerali  A,  B.  Armigerjndttbitatus  See  '*b<r  For™s 

Patronus  Ecclefi*  Parochial**  de  C  in  Comitatti 

D.  falutem  in  Domino  (emfiternam.Ad  Ecclefiam 

de  G.  predict  am  <veftr&  Diocefas,  m^do  per  mor 

tem,  (if  void  by  the  death  of  the  laft  Incumbent;) 

but  if  it  be  by  refignation  ,  then  you  muft  fay 

(mo  Jo  per  refignatiwem)  but  if  the  Church  be  void 

by  the,  laft  Incumbent's  being  made  Bifhop,  or  by 

taking  a  fecond  Living,  not  being  qualified,  then 

you  may  fay  (fer  cejjionem)  or  as  the  fpecial  mat 

ter  is,  or  it  by  Deprivation,  then  you  muft  fay 

(fer  deprwationem)  and  then  proceed,  E.F.  ulti- 

mi  incumbentis  ibidem  jam  vacantem  ,  e^  ad  me- 

am  donationem  flenojure  ffeftantemidilectummi- 

hi  in  Chrifto  G.  H.  Clericum  in  Artibus  Magi- 

ftrum,  fat  emit  at  i  <ueftr&  pr<efento,  humiliter  J  ap 

plicant,  quatenus  prafatum  G.  H.  ad  diet  am  Ec» 

cleflam  admittere,  eumc^ue  Reftorem  ejufdem  Ec- 

clep*,  inftituere  cum  fitis  juribus  &  fertinentijs  u- 

niverfis,  cater  a^ue  expedire  &  feragere  ,  qua  ve- 

ftro  in  hac  farte  incumbttnt  officio  faftorali)digne- 

mini  cum  favor  e.     In  cujus  rei  Teftimonium  his 

fr&fentibus  figillum  meum  affofui  :  Datum  pri- 

mo  die  M«  anno  regni  domini  noftri  Carolj  fecundi 

Dei  gratia,  Anglias,  Scotia,  Francix,&  Hibernix, 

Regis  Juki  atefenfortf9&c.fuicefimo  octavo,  Anno- 

ejue  Domini  1675% 

And  note  that  the  King,  or  any  other  Patron  i  Inrt.  i  ao.b.. 
may  Prefent  by  word  of  mouth,  or  by  letter,  and  F-^#./wp.6 
it  is  as  good  and  effectual  as  one  in  form. 

Asfoon  as  a  Clerk  has  obtained  fuch  Prefenta-  How  to  Focet 
it  behoves  him  with  all  convenient  fpeed  ,          *  Pre" 


and  within  fix  months  after  the  Church  became  2Z  H  6      ^.  . 
void  by  Death  ,  Creation  or  Ceflion  of  the  laft  In-  DQ&.&  Stud. 
cumbenr,  of  which  avoidances  the  Patron  is  at  his  l.^.c.s  i. 
peril  to  take  notice,  or  within  fix  months  after  no-  Dyer  3*7-  po 
lice  legally  given  to  the  Patron  by  the  Ordinary  Ms*f*%Wu 

B  of 
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What  time  tfa  of  the  Church  becoming  void  by  Deprivation ,  or 
y**  *2**f  Rcfignation,  tender  his  Prefentation  to  tne  Bi- 
Clerk™  fhopof  that  Diocefs  within  which  the  Church  is, 

Lmdw.  chap.  or  to  his  Vicar-General,or  in  the  Vacation,when 
Cum  fecundum  there  is  no  Bifliop  of  fuch  Diocefs,  to  the  Guardi- 
Jpoftolum.  ansof  the  Spiritualties ,  to  whom  the  Law  allows 

*  H*bP'b        *  reasonable  time  to  examine  the  abilities  of  the 
1 5  H  7*7b".     Clerk :  For  the  Ordinary  is  not  bound  as  fbon  as 
t  Canon  py.     a  Clerk  tenders  his  Prefentation  todifpatch  his  bu- 
Tke  Canon  Lw  finefs*,  but  if  he  be  bufie  about  the  affairs  of  his 
allows  two   ^   Church,  he  may  make  the  Clerk  to  ftay  till  he 
months,  but  tne  j^^  done,  Or  may  appoint  him  a  convenient  time 

Common  Law,  ,  ,  .      r     i.  •  i_     • 

which  in  all     to  atten<^  nim  *or  nis  approbation. 

thefe Cassis         t  By  the  ancient  Canons  the  Bifhop  had  two 

to  be  preferred,  months  time  to  confider  of  the  ability  and  difabi- 

alhws  onfy con- fay  of  the  Clerk;  but  by  a  Canon  made  in  the 

*"****»*     time  of  Kina  James,  that  time  is  abbreviated  to 

jAdrniUim   and          ,  .       i    ° 
Injlttuuon.       one  Month. 

Cb-4.75>.a.\  Then  if  the  Ordinary,  &c.  upon  the  examina- 
32  H.6.i8.b..  tioh  of  the  Clerk,  find  him  fit  in  all  points,  as  a- 
3  3  H.6.24.  a'/  bove  in  the  firft  Chapter  is  directed  ,  then  he  ad- 
38  H.6.i5.a..  jnitshj^  jn  fafe  words,  Admitto  te  habilem,  6cc. 
KnowlsV-erf  A  ,  .  _  ',.  .  n.  ••  . 

Dobbins  P  1 1  ""^  Hereupon  the  Ordinary  mlbtutes  him  m 
Jac.c.B.  thefe  words ,  Inftttuo  te  Rector  em  Ecclefi<e  Paro- 

Carter  Vcrf.  chialis  de  C  &  habcre  cur  am  animarum  :  &  ac- 
Crofts,  zy  El.  cipe  cur  am  tuam  &  meam.  And  this  the  Bifhop 

,   may  do  as  well  out  of  his  Diocefs  as  within  it,  for 
Who  may  make        J      .  .  .    .  111        r  1 1 

Induction.        as  co  r^IS  matter,  it  is  not  local ,  but  follows  the 

*  Callis  verfus  perfon    of   the  Bifhop    whitherfbever  he  goes. 
Laimt.  When  the  Bifhop   has  inftituted  the  Clerk,  the 
t  J  i  H.4«9,b.  Ordinary,  or?&c.  makes  a  Mandate  under  Seal  to 
Pa^nc^n-     the  Archdeacon  of  the  place  *  ,  or  to  fuch  other 
H  6  Tac  i  o'       ^^er87  men  as  ne  plcafes ,  to  indu6l  the  Clerk. 
:'i'po:B.R.         And  it  maybe  made  f  by  the  Dean  and  Chapter, 
Plowd.yiSb.     but  not  by  the  Patron:  for  though  by  the  Infti- 
Ho*> "indn^im  rutjon  the  Church  is  full  againil  all  perfons ,  fave 

the  King,  yet  he  is  notcompleat  Parfon  till  In- 

du6Hon, 
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du&ion,  for  by  the  Inftitution  he  is  admitted  WLindfey  verfus 
officittm  to  pray  and  preach ',  yet  he  is  not  intitled  Dodfon>  M-  9 
atl  beneficium ,  until  he  be  formally  induced,  Jac*  C*B> 
which  may  be  done  by  the  delivering  of  the  Ring 
of  the  Church  door ,  or  Latch  of  the  Church 
Gate,  or  by  delivery  of  a  Clod  or  Turf ,  and 
Twig  of  the  Gicbe,  but  the  moft  common  and 
ufualwayis,and  therefore  the  fafeft,  by  delivery  3?  H.6.a4.iv 
of  the  Bell-rope  to  the  new  inftituted  Clerk,  and^w^^ 
he  tolling  the  Bell :  And  the  Archdeacon,if  hedor^J^&£ 
it,  is  to  take  but  40  */.ror  doing  of  it. 

And  an  Action  of  the  Caie  will  lye  againft  the  Hill.  4y  Elfc. 
Archdeacon,  if  he  refu(e  or  neglect  to  da?his  du- c<  B< 
ty ,  or  the  Clerk  may  compel  him  to  do  his  duty   '^  i~'74 
in  the  Ecciefiaftical  Court  ;  and  note  tiiat  the  ,,5*H"8      ^ 
Church  is  full  againft  every  body  but  the  King,  Knightly! 
by  the  Inftitution,  but  not  againft  the  King  till 
Induction. 

Now  note,  that  the  fix  months,    within  which  Yelvert.ioo. 
the  Patron  is  to  prelent,  are  to  be  accounted  by  Co.6.6 i.b.tfi.a 
181  days,  and  not  by  x8  days  to  the  month.      2  Jnft.sSi. 

And  note,  that  the  Clerk  is  to  do  many  things  ipkat's  to  be 
more  at  the  time  of  his  Inftitution  ,  and  after  his  done  after  /»- 
Induction,  to  fecure  himfelf  in  his  Living,  which 
he  will  find  in  the  fixth  Chapter  following  ,  to 
which  I  refer  him ,  and  wherein  very  great  care 
is  to  be  taken,  that  all  things  be  duly  performed 
and  obferved. 

There  hath  been  fbme  difpute  ,  whether  the 
fix  months  (hall  commence  from  the  time  of  the  the  fix  month* 
death  of  the  laft  Incumbent,  or  other  Avoidance,  fall  comm 
or  from  fuch  time  as  the  Patron  could  reafbnably 
have  notice ,  confidering  the  diftance  of  place  ; 
and  more  particularly  ,  where  the  Patron  or  In 
cumbent  (hould  happen  to  be  beyond  the  Seas  at 
the  time  of  the  Avoidance. 

And  there  hath  been  a  Canon,  quod  temfut  Roll. 2. 36 3. 
B  4  ftmejlrt 
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femeftre  non  ivcipit  verfus  patronos ,  ni/i  a  tempo- 
re  fcienti  A  mortis  perfonx. 

But  by  the  Common  Law  of  England,  I  con 
ceive  the  Patron  is  bound  to  take  notice  of  the 
Death,  Creation  or  Ceffion,  as  aforefaid. 
|legift.Orig.4i      And  this  is  proved  by  the  Regifter ,  where  in 
a  Prohibition  it's  (aid,  Quia  fecundum  legem  & 
conjuetitdmem  Regni  notfri  Anglix  Epijcopi,  &c. 
beneficia  vacantta  per  lapfum  temporh    ante  f ex 
menfes  vacationum  eorundem  tranfaftos  conferre 
non  debent,  nee  conferre  con juever  tint  9  aliquibus 
What  time  the  temporibus  retroaffis.     So  that  it  appears  by  this 
Writ,  -that  the  time  of  the  fix  months  to  collate 
prtf4tf.  foy  Lapfe  commences  from  the  vacancy  ,  and  not 

from  the  notice  :  But  this  muft  be  intended  of  fuch 
Avoidances,  whereof  the  Patron  is  bound  to  take 
notice  as  aforefaid. 

Kelw.j  e.b/.          And  it  is  alfb  to  be  obferved,  that  if  the  Patron 
34  H-7.ai.av  do  prefent  his  Clerk ,  which  is  refuted  by  the  Or- 
14  H.7.zi.av  (jjnary5  bccaule  he  is  illiterate,  criminous,  &c. 
li/'  p'7'  there  the  Patron  (hall  have  no  longer  time  to  pre 
fent  but  fix  months  from  the  time  of  the  Avoid- 
TkePxtronpre-  ance,  where  the  Patron  is  bound  tota*ke  notice  of 
fents  after        jr?  an(]  fix  months  from  the  time  of  notice,  where 
the  Granary  is  bound  to  give  notice  of  the  A- 

13  E.4.3.b/.         .,  J  & 

1 1  H.4.  So.a.-.  voidance. 

HoK  1 5  4..  But  note,that  in  all  cafes,if  a  Church  Lapfe  to  the 

Hutton  z4-.-  Biftiop  or  Archbifhop,  and  the  Patron  prefent  his 
3ZE.3.2..  Clerk  before  the  Bifhop  or  Archbifliop  have  col- 
jiH.4.^o.  lated ;  the  Bifhop,  &c.  is  bound  to  admit  the 
Lindwood.'  Clerk  of  the  true  Patron,  and  cannot  take  advan- 
Si  aliquo  evix-  tage  of  the  Lapfe.  But  the  Canonilts  as  fhould 
.  <vcrt>a  feem,  hold  the  contrary,  but  the  Common  Law 

'n  t^js?  as  jn  ol:ricr  things,  is  to  be  preferr'd. 
5^.      But  if  the  Biihop  collate,  and  the  Patron  pre 
fent  before  Induction,  he  comes  too  late. 

But  the  great  queftion  is,  if  the  Church  Lapfe 

to 
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to  the  King,  and  the  Patron  prefents  before  the 
King  takes  advantage  of  the  Lapfe,  Whether  this 
fhall  avoid  the  Kings  Title  by  Lapfe  ?  it  is  made 
a  Qu^er e  by  Dyer  :  But  Hobert  feems  to  be  cleat  Dyer '2. 17^.55. 
in  it,  that  the  King  fhall  not  have  the  benefit  o?^-1*2- 
the  Lapfe ;  but  divers  *  Authorities  are  againft  #  Q^EI 
him,  Ideo  quaere.  Rolls  1.368.^.  iy  £.3.84.  b.  Co.  Cro.jacAitf." 
7.18.  Doft.andStud.lib.'L.  cap.^  i.  Owen  3  &  y. 

There  have  been  fbme  Opinions  amongft  the  what  time  the 
Canonifts ,  that  a  Lay-Patron  fhould  have  but  Patron  has  to 
four  months  to  prefent,  but  an  Ecclefiaftical  per-  F'Jf1*' 
fon  fhould  have  fix  months ;  and  fo  it  isfaid  is  the  S( 
Law  of  Scotland  j  but  the  Common  Law,  which 
rules  the  point  here,  and  with  more  reafbn ,  gi  ves 
the  Patrons  in  both  Cafes  fix  months.  verbum 

In  the  Cafes  of  Deprivation  and  Refignation  ,  tv^ur- 
where  the  Patron   is  to  have  notice  before  the 
Church  can  Lapfe ,  the  Patron  is  not  bound  to 
take  notice  from  any  Body  but  the  Bifhop  himfelf^ 
or  other  Ordinary  ;  which  muft  be  given  perfbn-  Do^  and  Stuc5- 
ally  to  the  Patron,  if  he  live  in  the  fame  County,  ^o^T^b- 
but  if  the  Patron  live  in  a  Forreign  County,  then  Q-O.EI.  n'<j 
the  notice  may  be  publifhed  in  the  ParifhChurch,  Dyev  3z8.a.\ 
and  affixed  on  the  Church  door  :  And  fuch  no 
tice  muft  exprefs  in  certain  the  Caufe  of  the  De 
privation,  &c.  and  it  muft  be  iwe,  propne,  perfo- 
naliter,  &  non  ficle.  By  the  Ecclefiaftical  Laws.  Dyer546.a.. 
There  are  feveral  other  ways  that  a  Church  may  Co.tf.ap.b.-. 
become  void,  of  which  the  Patron  is  at  his  peril  ^yer  34^-  b.\ 
to  take  notice,  as  union,  not  payment  of  Tenths,  ?rp's*J* 

^c'  P.2.<>.  2. 5-  5- .p.: 

But  no  Lapfe  fhall  incur  by  any   Deprivation  St.  13  El.c.iz! 
ipfofaftoby  the  Statute  of  13   Eliz,.   until  fix 
months  after  notice. 

CHAR 
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In  what  cafes  a 
C/ntrck  /hall  fa 
f*id  litigious . 


IVberea  Jure 
Patronatus  is 
necejfary,  and 
ban>  to  be  pro 
ceeded  in. 


CHAP.    III. 

jird  Chapter Jhews,  in  what  Cafe  it 
is  neceffary  that  the  Bifhop  have  a  Jure 
Patronatus,  and  how  the  fame  is  tote 
proceeded  in  5  and  what  is  the  effett 
and  fruit  of  the  fame. 

IF  two  Patrons  prefent  to  one  and  the  fame 
Church  by  feveral  Titles  ,  the  Church  is  be 
come  litigious  j  becaufe  the  Bifhop  knows 
not  which  hath  the  very  true  and  rightful  Title  to 
the  fame,  and  by  confequence  knows  not  which 
Clerk  to  admit :  And  I  take  it,  the  Church  is  not 
lefs  litigious ,  though  they  both  prefent  the  feme 
perfbn  ;  becaufe  when  the  Bifhop  admits  him  as 
the  Clerk  of  the  one ,  he  puts  the  other  out  of 
pofleflion,  and  confequently  to  his  A6Hon ;  and 
the  Bifhop  becomes  a  Difturber,  if  he  who  is  put 
out  of  poflcifion  prove  to  have  the  better  Ti 
tle. 

Now  the  Bifhop  in  this  cafe,  to  fecure  himfelf, 
ought  to  award  a  Jure  Patronatus  to  inquire  of 
the  right ;  which  is  meerly  an  Inqueft  of  Office  in 
nature  of  a  Writ  de  profrietatefrobanda,  and  does 
not  at  all  t  bind  the  Title  or  Right  of  the  Par- 

But  it  feems  aqueflion  in  our  Books,  Whether 
the  Bifhop  is  bound  to  fue  the  Jure  Patronatus  at 
his  own  coft  and  peril,  or  only  at  the  Prayer,  and 
at  the  coil  of  the  Party  that  prays  it,  or  of  both 
parties  ?  But  the  better  Opinion  feems  to  be,  and 
fb  is  the  Practice,  that  the  fame  is  to  be  fiied  at 
the  prayer,  and  at  the  coil  of  one  of  the  parties 

that 
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.that  prays  it ,  or  of  both  the  parties  if  they  joyn. 

Now  whereas  the  Church  may  become  litigi-  3  4 
ous  by  double  or  plural  Prefentatkms ,  fb  it  may 
become  more  litigious  by  the  Jure  Patronatus  ^  *4^ 
for  if  two  Patrons  prefent,and  each  of  them  prays  fsn 
a  Jure  fatronatus  by  himfelf  (as  they  may  )  and  re. 
the  one  Jury  gives  a  verdict  for  the  ones  Title  , 
and  the  other  for  the  others  Title ,  here  the  Bi 
fhop  receives  no  direction  at  all,  but  the  Church 
ftill  remains  litigious. 

But  here  arifes  another  great  queftion ,  Whe 
ther  the  Bifhop  in  this  Cafe  may  let  the  Church 
Lapfe,  and  collate  ?  or  whether  he  be  not  bound 
to  admit  one  of  the  Clerks  at  his  Ele6tion,or  at  his 
peril.  Mr.  Serjeant  Callis  in  his  Reading,  was  of  C&llis  Read.  3. 
Opinion,  he  might  refufe  both  Clerks  in  this  cafe,  ^  ^.6.  44.av 
and  fuffer  the  Church  to  Lapfe;  and  fb  is  the 
Book  in  21  H.  6.  by  Newton  and  P  aft  on.  Tamen 
inde  quaere. 

And  as  a  Church  may  become  litigious  by  a 
Jure  Patronatus  ;  fb  it  may  become  litigious  af 
ter  a  JurePatronatus,  and  a  Verdicl:  given  for 
one  of  the  Parties ;  for  if  a  Jure  Patronatus  be 
awarded,  and  a  Verdicl:  given  for  one  of  the 
Parties  ,  and  before  the  Patron  prefents ,  for 
whom  the  Verdicl:  was  given ,  and  prays  ad 
mittance  of  his  Clerk  ( as  he  ought  to  do , 
before  the  Bifhop  is  bound  to  admit  his  Clerk)  a- 
norher  prefents ;  here  the  Church  is  become  liti 
gious  de  wvo  ,  and  the  Bifhop  in  this  cafe ,  as  it 
feems,  may  award  a  new  Jure  Patronatus  to  de 
termine  the  right  of  Patronage  between  the  new 
and1  the  old  Patron,  for  whom  the  Title  was  found 
in  the  former. 

But    fbme   have  thought ,    that  though   the  \^  Reading 
Church  be  not  litigious  by  double  or  plural  Pre-  19. 
fentations,  yet  the  Bifhop,  if  he  doubt  of  the  Pa-  HoUj  18. 

trons 
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trons  Title  that  preterits ,  may  award  a  Jure  Pa- 
tronatus ,  and  inquire  ot  fuch  Patrons  Title,  and 
by  that  means  prevent  the  furprife  that  may  hap 
pen  to  other  pretenders  by  fudden  admiffion  of  the 
Clerk ;  and  in  cat'e  the  right  of  Patronage  be 

t34  Rtf.44.av  found  for  t  a  Stranger,  the  Bifhop  may  admit  his 
Clerk. 

Hob.3 1 ;..  But  it  feems,  that  if  .the  Bifil op  admit  the  Clerk 

that  is  prefented  before  the  Church  becomes  liti 
gious  by  a  fecond  Prefentation  ,  the  Bifhop  ac 
quits  himfelf  thereby  from  being  a  Difturber;but 
by  this  means  the  Bifhop  may  do  great  wrong  in 
fiirprifing  other  Patrons  that  have  right :  And 
the  Law  doth  not  fb  haften  the  Bifhops  proceed 
ing,  but  that ,  as  hath  been  faid  ,  he  may  take 
convenient  time  to  examine  the  Clerk,  that  other 
pretenders  may  take  notice  of  the  vacancy. 

Hob. 3 1 7.  But  though  the  Church  ,  by  any  of  the  means 

abovefaid,  be  become  litigious,  yet  I  think  there 
is  no  doubt,  but  that  the  Bifhop  may  admit  either 
Clerk  without  a  Jure  Patrcnatus ,  but  then  he 
doth  it  at  a  double  peril ;  for  if  the  Patron,whofe 
Clerk  he  admits,  have  not  a  good  Title,or  having 
a  good  Title,  do  not  make  it  out  in  a  Quare  Im- 
pedtt,  or  other  Action  brought  for  the  Church  , 
the  Bifhop  will  be  made  a  Difturber. 

And  the  Bifhop  may  thereby  do  great  wrong 
to  the  true,  Patron,  by  putting  him  out  of  poflef- 
iion  of  his  Church,  and  forcing  him  to  an  Action 
that  may  turn  much  to  his  charge  and  trouble , 
befide  great  damage  to  his  Clerk,  and  oft  to  the 
lofs  of  the  Advowfbn ;  therefore  Bimops  ought  in 
this  cafe  to  be  very  tender  to  proceed  according 
to  Juftice.  But  if  the  Patron  fear  any  foul  play 
from  the  Biihop,  and  be  not  refblved  of  his 
Clerk,  he  may  enter  a  Caveat  with  the  Bifhop  , 
not  to  admit  the  Clerk  of  any  other  ;  and  though 

this 
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this  do  not  fb  bind  up  the  Bifliop  ,  that  he  cannot  Rolls  2.361. 
*  admit  the  Clerk  of  another  perfbn  ,  yet  if  the  ™'^' 
Bifliop  will  prefume  to  doit  without  a  Jure  Pa-  ^ 
tronatus,  he  may  be  punifhed  by  his  Superior. 

But  in  cafe  the  Bifliop  delay  to  admit  the  true  Set'oman 
Patrons  Clerk,  he  may  fue  a  Duplex  Querda  out  2-ouch  verfus 
of  the  Arches,  to  command  the  Bifliop  to   «*» 
his  Clerk ;  and  then  if  the  Bi(hop  do  not  admit 
the  Clerk  within  nine  days,   or  the  (pace  affigned 
by  the  Duplex  Qucrela^  or  retorn  a  legal   caufe 
why  he  does  it  not,  the  Metropolitan  may  admit- 
the  Clerk  in  the  Ordinaries  default. 

If  the  Archbifhop  inftitute  in  the  Bifhops   de* 
fault,  and  the  Bifliop  appeal  after  Induction ,  aM.io. 
Prohibition  lies. 

But  the  Bifhop  may  retorn,  if  the  truth  be  fb, 
that  the  Church  is  litigious,  and  that  he  cannot 
admit  the  Clerk  till  the  right  be  determined  in  a 
Jure  Patrowatus,  which  will  excufe  him. 

Bur  the  fureft  and  fafefl  way  in  this  cafe  is,  ifF.N.B.  sj.f. 
the  Bifliop  delay  the  true  Patron,  immediately  to 
fue  a  Quare  imfedit,  and  thereupon  a  Ne  Admit - 
tas  to  the  Bifhop  ,  and  then  if  the  Bifliop,  after 
the  receipt  of  fuch  Writ,  admit  the  Clerk  of  any 
other  perfbn  without  a  Verdict  in  a  Jure  Patro-  F.N.B.48.g.h. 
natus,  the  true  Patron  may  have  a  Writ  called  a  Ibid.i.  z  i  E.  3 
Quare  Incumbra'vit  againft  the  Bifhop,  and  may  3-a>- 
therein  recover  the  Prefentment  with  damages. 

And  it  fhould  feem  this  Writ  lies  ,  in  cafe  the  F.N.B.^.8.h. 
Bifhop  admit  the  Clerk  of  the  adverfe  Patron  , 
notwithftanding  he  hath  obtained  a  Verdict  in  a 
Jure  Patronatus  :  bur  this  muft  be  intended  ,  I 
conceive,  where  fuch  Patron  is  Defendant  ia  the 
Quare  Imyedit. 

And  note,  That  a  Caveat  entred  in  the  life  of  C-.  Jacob!  4/3.' 
the  former  Incumbent,  is  of  no  force. 

And  note.  That  by  a  Canon  made  in  the  time 

of 
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of  King  James,  the  Patron  or  Clerk  cannot  have 
a  Duplex  Querda  till  2,8  days  are  expired  from 
the  time  the  Clerk  was  prefented. 

How  f»r  the  And  ^  fee™5  likewife,  that  the  Bifliop  is  not  fb 
Bijbop  is  bound  bound  by  the  Verdict  in  a  J  ttre  Patronatus,  but 
by  a  Verditt  in  that  he  may  admit  the  contrary  Clerk,  if  he  fee 
Jure  Patrona-  caufCj  or  \^  fatisfied  he  has  the  better  Title  ;  but 


thisfeems  to  be  againft  Tufticc,  and  the  true  intent 

1. 1  I.  D.        f    .        _.  °  J 

j  gB.        or  the  Law. 

And  Sir  Henry  Hobart  was  of  Opinion,  That 
an  Action  of  the  Cale  lies  againft  the  Bifhop  by 
the  Patron  that  is  fb  difturbed,  if  in  a  Quare  Im* 
pedit  he  prove  to  have  the  better  Title,  and  reco 
ver  his  damages  by  reafbn  of  the  delay  and  trou 
ble  the  Bifhop  hath  thereby  put  the  Patron  to;  but 
then  the  bifhop  muft  not  be  made  a  Defendant  in 
Quaere.  the  Quare  Imfedit :  But  of  this  Quare. 

The  manmr  of  Now  the  manner  and  form  of  proceeding  in  a 
preceding  in  a  Jure  patronatus  js  thus:  The  Bifhop  iffues  forth 
sPatronatus.  a  Commiffion  under hisSeal  to  his  Chancellor  ,  or 
fbme  other  perfbns,  whom  he  pleafes,  that  are  ex 
pert  in  the  Canon  and  Ecclefiaftical  Laws :  in 
which  Commiffion  (Tmce  the  Title  of  Patronages 
is  deter minable  at  the  Common  Law)  it  were  not 
amifs  to  joyn  fbme  Common  Lawyer  of  eminent 
Learning  and  Integrity  j  and  thefe  Commiflion- 
ers  are  by  him  authorized  to  fummon  a  Jure  Pa- 
tronatus)  and  to  proceed  to  the  determination 
thereof,  and  then  the  Commi/fioner  or  Commit 
iioners  fo  authorized  iffue  out  a  Mandate  to  fbme 
Officer  of  their  own  to  fummon  a  Jury,  which 
muft  be  one  half  Clerks,  and  the  other  half  Lay 
men  ;  and  if  they  refufe  ,  being  duly  fummoned, 
to  appear,the  Commiflioners  may  proceed  again  ft 
the  Clergy-men  by  Sequeftration,  and  the  Lay 
men  by  Ecclefiaftical  Cenfures  to  compel  an  Ap 
pearance. 

When 
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When  a  full  Jury  of  Clergy-men  and  Laicks 
appear,  which  muft  be  fix  of  each  at  leaft  ,  the 
ComiriMioners  are  to  fwear  firft  a  Clergy-man  , 
and  then  a  Lay-man,  till  twelve  be  (worn  at  leaft 
of  the  Jury  :  But  the  Commiflioners  may  fwear  a 
greater  number  than  twelve  of  the  Jury,  if  they 
pleafe,  or  fee  caufe,  fb  always  that  there  be  an  e- 
qual  number  of  Lay-men  and  Clergy-men  fworn 
in  the  whole. 

The  Points  inquirable  by  this  Commiffion  are  Callit  Reading 
five :  *9- 

i .  Si  Ecchfia  vacat,  6-  quomodo  vacavtt  ?      The  Po™ts  ln~ 

s\    •    T%  i  •  r  -^  i  quirable  in  a 

•2,.  Qtis  Patronus  ultimo  frxfentavit !  LePatroiutus. 

3.  Quiseft  verits  &  inaubitatus  Patronus  ? 

4.  Quis  prtefentare  debtt  ad  Ecckfiam  nunc 
'Vacant  em?  fernoftram 

5-.  De  Idonitate  perfona  frafentat^.  Provi 

But  the  Civilians  vary  in  their  Articles  at  plea-  *"*• 
r  onem, 

lure. 

But  the  main  and  chief  points  are  the  third  and 
fourth,  thelaftrefting  wholly  in  che  Judgment  of 
the  Bifhop. 

After  the  Jury  is  iworn  and  charged,  the  Coun-  X|  H. 
cil  and  Advocates  of  both  parties  are  to  (hew 
their  refpe6Hve  Clients  Titles ,  and  produce  their 
Evidences  to  prove  the  fame.  And  after  the  E- 
vidence  is  given  on  both  fides,  and  Counfel  fully 
heard,  the  Jury  may  give  their  Verdicts  forth 
with  ,  or  the  Commiflioners  may  give  them  time 
to  confider  of  their  Evidence  ,  and  may  aflign 
them  another  time  and  place  for  the  giving  their 
Verdict,  as  in  other  Inquefts  of  Office,  but  I  ai 
like  much  better  ( to  avoid  being  tampered  wit \\) 
that  they  give  their  Verdicts  forthwith  before  they 
part,  unlefs  new  Evidence  be  expe&ed. 

The  Effe&of  this  Suit  is  no  more  but  for  the  The  effett  of  a 
Bilhops  fccurity,  that  he  may  avoid  being  a  Di-JuiePatronatus. 

iturber  j 
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flurber  ;  for  the  Verdict  of  this  Jury  is  a  fufficient 
warrant  for  the  Bifliop  to  admit  and  inftitute  his 
Clerk,  for  whofe  Title  the  Verdict  is  given  ,  and 
the  Bifliop  for  fb  doing  (hall  never  be  made  a  Di- 
flurber,  though  the  other  Patron  againft  whom 
the  Verdift  is  given  ,  (hall  after  recover  in  a 
Quart  Impedit  or  other  Action. 

What's  to  be  But  fiippofe  the  Jury  will  not  agree  of  their 
done  if  the  jury  Verdift,  and  the  one  half  be  for  the  one  Patron  , 
#%*$/**  and  the  other  half  for  the  other  Patron  ;  or,  that 
35-  Ktf.i's.b.  Acyrefufc  to  give  any  Verdict  at  all ;  or  if  they 
&c.  find  a  fpecial  Verdict,  as  I  fuppoie  they  may  •  the 

Bifliop  in  all  thefe  Cafes  is  left  to  proceed  at  his 
peril,. as  though  no  Jure  Patronatus  had  iffued  at 
34  H  6.11. a-  a^  '  or  Pcrnaps  m  tn*s  ca^  he  may  difcharge  the 
Callis  Readi^.  Jury>  an(^  fummon  a  new  Jure  Patronatus. 
What's  to  be  And  it  is  to  be  obferved,  that  after  a  Verdicl: 
done  where  Co-  foun(j  jn  a  Jure  Patronatus  for  the  Patron  ,  the 

Te^  PatrOn  muft  ^ail1  fC(!Ucft  theBi(h°P  tO  admit  his 

Com-    Clerk;  otherwife,  if  the  Church  Laple  after  fix 
pnfent  ft-  months,  the  Biftiop  may  collate. 

But  if  two  Coparceners  prefent  feveral  Clerks 
^.45-.av    ^y  the  fame  Title,  this  doth  not  make  the  Church 
34J?tfc      ^^'gJ0115*  but  the  Bi  (hop  is  bound  to  admit  the 

5  H.-.  g.caufa  Clerk  of  the  elder  Cfter  :  But  this  is  to  be  intend- 
16.9. 7. confide-  ed  where  the  eldeft  Sifter  prelents  alone,  and  not 
randum  eft.       joyntly  with  any  other  of  the  Coheirs. 
iiH.^.jg.  But  if  two  Toyntenants  or  Tenants  in  Com- 

^   M     T_T   £      *  **  J       J 

mon  prefent  feveral  Clerks ,  that  makes  not  the 

I  Inlt.i86.b..  V-'f.  .  '.  r       i      T^TL  j     •       i 

DodK&Stud.     Church  htigious;  tor  the  Bilhop  may  admit  the 

I 1  y .b.  Clerk  of  which  he  pleafes  :  or  if  they   do  not  a- 
Kire  verfusE-    gree  and  joyn  in  prefenting  a  Clerk  within  the 

vefque  Erii|ol,     J'x mont|ls>  t]ie  Bj[hop  n,ay  coHate. 

i.toftiWb"'        And  note,  That  the Bifhop  needs  not  to  make 

6  E<U."ic.b.*.    CommJflioners  to  encpire  De  Jure  Taironatus, 
34  H. 5.  40.  b.-.  but  he  may,  if  he  pleafes,  do  the  fame  himfeif: 
Lbi  fupra.^      and  therefore,  if  his  Commiifioners  negle6lto  do 

their 


Chap  4.         Counfello?*  17 

their  duties,  it  fhall  not  excufe  him,  becaufe  it  tfthe 
was  his  folly  to  name  fucb  Commiffioners.  But  'f 
the  Opinion  of  the  Civilians  feems  otherwife  : 
for  they  fay  ,  that  the  party  fhall  name  the 
Commiflioners  ,  and  if  they  neglect  their  du 
ties,  it  (hall  be  at  the  peradventure  of  the  par 
ty  that  names  them.  And  though  they  make  a 
falfe  retorn,  or  no  retorn  at  all,  it  fhall  excufe 
the  Bifhop  ,  and  the  party  grieved  is  left  to  his 
A6Hon  again  ft  the  CommifTioners. 

And,  as  has  been  faid,  the  Verdict  in  a  Jure  Verdi  ft  does 
Patronattts  does  not  bind  the  adverfe  party's  mt  ^W. 
Title,  though  it  may  be  fbme  evidence  for  him  2   H  6.45.2.. 
whofe  Title  is  found  to  bethebeft. 

If  there  be  three  Joyntenants  of  an  Advow-  22.  £.4.66". 
fbn,  theChurch  whereof  becomes  void  ,  ii  has  i  ?  H.  8.12. 
been  a  queftion  if  two  of  the  Joyntenants  may  35  H.  6.  6z. 
prefent  the  third,  Dyer  3  04.  b.  1  4  H.8.  i.  More 
4.  f.  14.  Bendl.  34. 


CHAR  IV. 

Shews  how  the  Law  ttood  concerning 
'Pluralities  before  the  Statute  cfzi 
H.8  cap. 1 3.  Who  are  qualified  With- 
in  that  Law  to  have  ^Pluralities ; 
and  how  qualified  persons  ought  to 
behave  the mfelve s  in  taking  the  fe- 
cond  Livivgs^o  that  the  former  may 
not  be  void. 

i 

A  Plurality  is ,  where  one   and  the  fame  What  a 
perfbn  obtains  two  or  more  Spiritual  Pre-  I'V  ls< 
ferments  with  Cure  of  Souls  ,  or  without  :  a- 

C  gainft 
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Co.4.f?o.b.'. 
Co.Mag.  Ch. 
6a6v     Vide 
the  Records 
there  cited. 


Hob.  1  4  9. 
Concil.tom.4. 
2  21.  cap.  2.  p. 
Concil.  Lat.4. 
izi  5.ca.z<>. 
Concil.  Lat.  3  . 
n8o.ca.i  3. 
Canon 
Pluralities. 
Co.4.75?.a. 
Clcment.tit.2. 


Benefcia 
reyuirunt  refi- 
devtiam  funt 
incapattlia. 

*  Can.T. 
Note,  Thofi  Li 
vings  are  faid 
to  be  incomp.it  i- 
ble  that  hz<ve 
cure  of  Souls,  or 
are  forbid  to  be 
held  together  by 
fame  Cjnon. 
Tom.  5-.  3  58. 
cap.64. 
The  efecf  of 
Plural. 
Co.4.7p.b.. 
Clement.!.  $  .tit. 
2.ca. 
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gainfl  which  there  have  been  feveral  Canons , 
and  they  have  been  always  difcountenanced  at 
the  Common  Law  ,  and  feveral  Complaints 
have  been  made  againft  them  in  Parliament ; 
yet  the  Pope  held  them  up  by  his  Difpenfati- 
ons.How  agreeable  thefe  Difpenfations  were  to 
God's  Service  ;  nay,  how  prejudicial  they  have 
been  to  the  advance  of  the  Chriftian  Religion, 
and  are,  I  leave  others  to  judge  ;  it  being  no 
part  of  my  Undertaking.  And  though  I  find 
a  great  Judge  of  this  Nation  defending  of  them, 
yet  I  find  a  Canon  in  the  general  Council  of 
Later  an  againft  them ,  in  the  Year  1115.  in 
thefe  words,  StatHtum  eft  quod  ,  quicun^ue  re*> 
ceperit  ali^uod  beneficium  habens  cur  am  amma- 
rum  annexam,  fi  prim  tale  beneficium  obtint- 
bat,  eo  Jit  jure  ipfo  privates  ,  &  fi  forte  illud 
refiner e  contender  it  ^  alio  etiam  fpolieturjs  quo- 
fjue^  ad  o[uem  priori*  fpectat  donatio  ,  illud  poft 
receptionem  alter'ms  confer  at  cm  merito  viderit 
confer  tndum. 

And  by  the  fame  Council  it  is  further  decreed, 
that  Dijpenfationes  autem  ad  ylura  *  incompa- 
tibilia  ultra  duo^  niji  qualificatis  juxtaforniam 
juris  communis  non  concedantur ,  nifi  ex  magn& 
&  urgente  caufa. 

And  now  let  me  tell  you  the  fruits  of  Plura 
lities  out  of  another  Council,  which  is  deliver 
ed  in  thefe  words :  Re  s  if  fa  loquitur ,  plura  be- 
nefcia,  potijfimum  quibus  cura  animarum  jfub- 
miff  a  eft9  non  fine  gravi  Ecclefiarum  damno  ab 
uno  obtineri  \  cum  unus  in  pluribits  Ecclefits  rite 
officia  per/elver €)  aut  rebus  earum  nectflarium 
curam  impendcre^  nequeat. 

Yet  notwithflanding  the  Canonifts  allow  of 
Pluralities  in  fix  Cafes :  i.  When  the  Churches 


2  I  .q.  I  -Mag. 
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are  fo  poor,  that  either  by  it  fclf  will  not  main 
tain  a  Minifter.  a.  In  fiich  cafes  as  the  BJihop 
difpenfes  with  them.  3.  Where  there  is  a  icar- 
city  of  Clerks.  4.  Where  the  Clerk  has  one 
by  Title,  and  the  other  by  CommtnJam. 
5*.  By  Grant  from  the  Pope.  6.  Where  two 
Churches  are  united,  or  depend  the  one  upon 
another.  Which  Hoftienj. renders  thus : 

Ecclefias  f  lures  null  us  de  jure  tenebit. 
Dependens,  tenuis,  ranis,  vel  gratia 
TJtilitas  urgens,  &  commendatio  jufta. 

But,  as  I  take  it,  the  Council  of  Later  an  re-  Conc.Laterajj.1 
duces  all  thefe  qualifications   to  the  Pope's  di-  "^  AI«,  4. 
fpenfation.     The  Canon  is  as  follows: 

Cumfuit  in  hoc  Condlto  frobihitum  up  nulhis  Can.i<?. 
diverfas  dignitates  Ecclefeafticas^  &  plures  EC-  Vide  Decretals 
clefias    Parocb tales    reciperet  contra  Sacrorum  ^rcgor.de  Pf 
Canonttm  intfituta.     Hoc  idem  in  perjonal  bus  bendls  &c  Li 
decernimtts  obfervanduw,  addentes^  utineadcm  ^ct'^'ca^< 
Ecclefia  null  us  f  lures  dignitates   habtre  prafu- 
matj  aut  per] onat tts,    etiamfi  curam  non  babe- 
ant  animarum.     Circa  jublimts  tamsn  &  tite- 
r  at  as  per  Jon  as  i  qua   wajoribtts  funt   bencfdis 
bonorandte  (cum  ratio  poftulaverit^  per  Stdem 
Afostolicam  poterit  dijpenjari,  &c. 

And  upon  this  Canon,  Goodman  ,  Dean  of  Dyer  173. 
Wells,  was  deprived  of  his  Deanery  ,  becaufe 
he  had  accepted  the  Prebend  of  Wivelifcome  in 
the  fame  Church,  in  the  time  of  E.6.  And 
note,  Thefe  Prefentments  were  not  within  the 
Statute  of  Pluralities^  but  are  left  as  they  were 
upon  the  Canon  Law  ,  for  the  Statute  only  ex-* 
tends  to  Livings  with  cure  of  Souls. 

I  might  enlarge  much  more  upon  this  Sub- 
C  %  jeft  j 
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je£):  ;  but  it  being  collateral  to  what  I  defign, 
this  tafte  (hall  ferve.    And  if  any  body  defire 
further  fatisfa6Hon  upon  this  Subject ,  I  com- 
Conc.Trident.    rnend  him  to  the  Hiftory  of  the  Council   of 
45? 6.  Trent  ;  where  he  will  find,  that  by  the  great 

er  and  better  Opinion  of  that  Council3Refidence 
by  him  that  hath  a  Preferment  in  the  Church 
with  cure  of  Souls  is  of  Divine  Right;  and  that 
therefore  the  Pope  had  no  power  to  diipence 
with  Non-refidence,  the  confequence  cf  which 
is  ,  that  it  is  againft  Divine  Riftht  for  any  to 
take  more  Benefices  than  one  with  cure  of  Souls, 
becaufe  the  fame  perfon  cannot  be  refident  in 
two  places  at  one  and  the  fame  time,to  difcharge 
his  duty  ;  which  requires  a  conftant  atten 
dance. 

But  as  the  Pope  by  ftratagem  made  the  en 
deavours  of  all  the  good  men  in  that  Council 
More  1 1$.  ineffectual,  fb  by  his  frequent  Difpenfations  to 
take  Pluralities  without  number  or  meafure.  He 
made  the  Canons  of  the  Church  of  no  other 
effecl:  than  to  increafe  his  own  Revenue  by 
Difpenfations. 

Acceptance  of.  a      And  it  fhould  feem  the  Council  of  Later  an 
fecond  Living   was  received  and  approved  (  as  to  that  point ) 
•dus  the  frj}-m  tkjs  Kingdom,  and  the  Law  was  always  ta 
ken,  that  he  that  had  one  Living  with  cure  of 
Souls,  and  without  difpenfation  accepted  ano- 
14  E.3.a$.bv    ther  with  cure  of  Souls,  made  the  firft  void  :  So 
2.?  E.3.4p.a..    that  the  Patron  of  the  firft  Church  might  pre- 
?f  H*  ^nt  a  new^^er^»  anc^  ne£ded   not  to  ftay  till 

perHiH         ' 'the  former  Clerk  fhould   be   legally  deprived. 
14  1-1.8.17.3.-.  But  in  this  cafe  the  Church  doth  not  lapfe  till 
the  end  of  fix  Months,  to  be  accounted  from  the 
time  the  Patron  hath  legal  notice  of  the  vacan 
cy  from  the  Bifhop ;  but  after  Induction, the  Pa 
tron, 


Chap.  4.        CounfeUo?.  n 

tron,  as  it  fiiould  feem,  is  bound  to  take  notice  Co^.pj.b. 
at  his  peril :  And  as  to  all  others  but  the  Patron,  44  £.3.12. a. 
the  Church  remained  full  till  induction  into  the  9IQ  £'^'t*' 
fecond  Living;  and  fb  are  all  the  Books  that  I^H./. a8.b. 
feem  frima  facie  to  differ,reconciled,  1 4  H.8. 1 7.0. 

But  the  Parliament  of  England  ,  that  in  all  F.N.B.34.L. 
Ages  made  bold  with  his  Holinefs ,  and  to  re-  \{^'9' 
ftrain  the  exorbitances  of  the  Pope  and  Court  Ci-o.Czr.it  7. 
of  Rome  ,  as  the  Reader  may  fee ,  if  he  pleaf1  several  Atts  to 
es  to  fatistie  himfelf  by  the  feveral  A&s  of  Par-  refrain  the 
liament  mentioned  in  the  Margent  againft  Pro-*  p°Pe- 
vifions  filing  at  Rome  ,  impeaching  Judgments  *7R  £^J'/' 
given  at  the  Common  Law,  Aliens  being  Be-  7R.z.Cap.ii. 
neficed  within  this  Realm,  priviledging  religi-  ^  n.^.cap.^ 
ous  Orders  from  payment  of  Tythes,  and  ma-  38  E.;.cap.i* 
ny  other  things ;  and  I  cannot  forbear  to  ob-  l6  Rll>  caP<5>- 

ferve  to  the  Reader  the  boldnefs  of  the  Parlia-  6™'*'c*?f* 

i    r    i  r  r-r         .  i    1  .  TT  1-  2.5  E.3»  of  Fo 

ment  in  the  lixth  year  of   H.  4.  with  his  Hoh-  v;j;ons .  'and 

nefs,  where  riiey  reftrain  the  giving  of  exorbi-  27  E.  3 .  cap.  r. 
tant  and  unjuft  Fees  for  the  Inveftitures  of  Bi-  6H-4.cap,i. 
fliops.  The  Acl:  begins  thus :  Whereas  there  is 
a  damnable  cuftome  in  the  Court  of  Rome  to 
take  more  for  the  inveftiture  ofBiflwpsfac.Cer- 
tainly  thefe  brave  Parliamenteers  never  expect 
ed  his  Holinefs's  Indulgence  or  Pardon  ,  this 
feeming  a  fin  as  high  as  that  againft  the  Holy 
Ghoft,  to  charge  their  holy  Father  with  a 
damnable  cuftom  in  his  Court,  to  ufe  Extortion 
and  Symony. 

And  the  Council  of  Later  an  dealt  almoft  as  -, 
plainly  with  his  Holinefs,  (peaking  of  Simony^ 
that  Council  has  it,  Ut  nef arise  Simcnisc  lakes 
&  f  eft  is  nonfolum  *  a  Romana  Curia,  fed  eti-  *  Nota, 
am  ab  omni  Chriftiana  ditione  ,  in  ferpetuum 
dejiciatur ,  constitutiones  fer  ant ecej] ores   no- 
ftros  etiam  infacris  Concilia  noftris  Edit  of  con- 
C3  tra, 


PartL 

The  Aft  again/}  tra  hujufmodi  Simoniac  s,  innovamm  :  eafque 
pluralities.  invtolabiliter  objervan  pr acipimus.  But  to  re- 
Co  jC'.\)'  turn*  ^  ^  the  Parliament,  to  prevent  the 
This  is  a  dnfir-  miichiefs  of  thefe  Dilpeniations  ,  made  a  Law 
motion  of  the  in  the  twenty  firft  year  of  H.  8.  "That  if  any 
Canon,  TV  fore  Perfon  or  Per  Jens,  having  (that  is,  being  infttr 
vm$  IS  tuted)  one  Btnefce  'with  curt  of  Souls ,  being 
"  of  the  yearly  value  of  eight  pounds  or  above, 
the  fow  accept  and  take  any  ether  with  cure  of 
aw  m  Xouls,  and  be  infliluted  and  inducied  into  the 
ctlxrcafisi  {>-.  f^jj'cjjion  of the  fame,  that  then,  immediately 
that  the  fed  of  after  fueh  po/efficn  had  thereof,  the  firft  Bene- 

thlS  Law  is,  r        nJ     /  /  /  •  I 

**.*  itukes  a-f"  mi be  •"<»*•  , . ,  ,   ri 

fofiy  Difpenfuti-  ^na  r™f  lt  jhoula  be  lawful  to  every  Pa- 
ons  in  this  caje,  iron  having  the  Advowfon  thereof  to  prefent 
lut  haves  the  another,  and  the  Prefentee  to  have  the  benefit 
fmaller  Li-^  of  the  famt,  of  though  the  Incumbent  had  died 
or  refigned,  and  that  any  licence  ,  union,  or  o- 
ther  Difpenjation  contrary  to  that  All  foould 
be  void. 

If  this  Acl:  had  gone  no  further,  it  had  been 
an  excellent  Law  :  But  therr-  are  fb  many  qua 
lifications  in  this  Law  that  wholly  defeat  the 
benefit  of  it,  fince  the  Nobility  are  grown  fb 
numerous  as  they  are  at  this  day  j  fb  that  the 
grievance  is  now  become  as  great  as  ever ,  if 
not  greater,  and  deferves  a  new  and  ftriclier 
reformation  ;  for  almofl  all  the  greateft  and 
beft  Livings  of  the  Kingdom  are  now  held  by 
Pluralilb,  and  ferved  by  mean  Curates. 

But  no^  let  me  return  to  the  AcT: ,  and  ob- 
fove : 

That  this  Adi:  has  only  provided  a  Remedy 
C.R.   where  the  firlt  Living  is  of  the  yearly  value  of 
Eveique  Our-     jrjgnt  pounds  or  above,  which  muft  be  under- 
according  to  the  valuation  taken  in  the 


*        CottnfellOJ,  ^l 

twenty  ninth  year  of  King  E.  i.  till  the  twen-  R°y  verfus  E- 
ty  fixth  of  H.  8.  and  after  that  time  ,  accord-  ^llc  Bn  & 
in?  to  the  valuation  then  returned  into  the  Ex-    a",yD  0' 

i  j  i          r       r  •        i        T-.-    n    44  W.o.R.rot. 

chequer,  and  now  made   ule  or  in  the  JF/r/r-  ^^  7;^  CMBr 
fruits  Office.     *  But  many    former  Opinions  was  divided. 
and  Books  have  been,  that  the  valuatioa  ought  *  Dyer  2.3  7. 
to  be  according  to  the  true  value.     Ideo  Quaere.  ^9 

rT-,,  .  i    .      o7  j   Tf"~  /       Cro.Elizi.Sj'j. 

This  point  was  moved  in  Shute  and  Higdens    6^€ref 
Cafe,  Vaughan  130.  but  was  not  fettled,  fb  it  Bufhy  verfus 
remains  a  Qu&rt  fiilJ.     Vide  Vaughan  ,  ££#/•£  Smith.  T. 
verfus  Higden.  4°Eliz.rot.  i  z  3 

But  in  cafe  the  firft  Living  be  under  the  yearly  Noy  3  8 ''" 
value  of  Eight  pounds,  or  a  fine  cura,  then  the 
party  may  accept  a  fecond  ,  as  he  might  have 
done  before  this  Acl:,with  a  Difpenfation,which 
he  needs  not  now  to  go  to  Rome  for ,  although 
he  be  not  qualified  within  this  Law. 

But  I  conceive,  if  an  Incumbent  of  a  Living 
under  the  value  take  a  fecond  Living  without 
a  Difpenfation,  that  the  firft  Living  is  void  by 
the  Canon  Law,  though  it  be  not  Ib  by  the 
Statute. 

But  by  this  A£  there  are  feveral  perfbns  qua-  Who  a 
lified  to  have  and  retain  Pluralities  j  and  tkofefr^fo 
are  of  three  forts :   i.  By  Service,  i.  by  their 
Birth,  and  the  3.  by  Dignities.     And  firft  of 
thofe  that  are  qualified  by  Service. 

i.  All  the  Kings  Chaplains,  (which  are  not  Qntl tf cations. 
of  his  Council  )  and  of  the   Queen  ,  Prince  , 
Princefs,  and  Brethren  and  Sifters,  Uncles  and 
Aunts  of  the  King. 

i.  Eight  Chaplains  of  every  Archbiihop. 

5 .  Six  Chaplains  of  every  Duke. 

4.  Five  Chaplains   of  every  Marguefs  and 
Earl. 

5.  Six  Chaplains  of  every  Bifhop. 

C  4  6.  Four 


fy  Birth, 


Qualification 
by  Dignity. 
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6.  Four  Chaplains  of  every  Vifcount. 

7.  Thrf  f  Chaplains  of  the  Lord  Chancel 
lor,  and  of  every  Knight  of  the  Garter   and 
Baron. 

8.  Two  Chaplains  of  every  Dutchefs,  Mar- 
chionds,  Countefs    and  baronefs ,    being  Wi 
dows. 

9.  Two  Chaplains  of  the  Treafurer  and 
Controller  of  the   King's  Houfe  ;  the  King's 
Secretary,  the  King's  Almoner  ,  Clerk  of  the 
Cloler,  and  Matter  of  the  Rolls. 

i  o.  One  Chaplain  of  the  Chief  Juflice  of 
the  Kings  Bench,  and  Warden  of  the  Cinque 
Ports  for  the  time  being 

All  thefe,  in  refpecl:  of  their  Services ,  may 
purchace  Licence  or  Difpenfations,  and  take,re- 
ceive  and  keep  two  Parfdnages  or  Benefices  with 
cure  of  Souls,  notwithstanding  this  A6r.. 

But  thofc  of  the  King's  Chaplains ,  that  are 
fworn  of  the  King's  Council,  may  purchafe  Li 
cence  or  Difpenfations,  and  take,  receive,  and 
keep  three  Parfonages  ,  or ,  &c.  with  cure  of 
Souls. 

Z.  Thcfecond  qualification  is  by  Birth;  that 
is,  the  *  Brothers  and  Sons  of  all  Temporal 
Lords  and  of  Knights,  born  in  Wedlock,  may 
purchaie  Licenfe  or  Difpenfations,  and  take,  re 
ceive  and  keep  two  Parfbnages ,  &c.  with  cure 
of  Souls  ;  in  which  qualification  it  is  to  be  ob- 
ferved,  that  no  provifion  is  made  for  Baftards  , 
nor  for  the  Sens  of  Bifhops,  Abbots,  Priors , 
&c.  And  note,  in  this  cafe  the  Sons  and  Bro 
thers  of  Knights  have  greater  priviledge  than 
the  Sons  and  Brothers  of  Baronets. 

3.  The  third  qualification  is  of  certain  per- 
fans  dignified  in  the  Univerfities  j  and  of  that 

fore 


Chap-4-         CouttfeUoi, 

fort  are  all  Do&ors  and  Bachelors  of  Divinity, 
Do&ors  and  Bachelors  of  the  Canon  Laws , 
which  fliall  be  admitted  to  any  of  thofe  degrees 
by  any  of  the  Univerfities  of  this  Realm,  and 
not  by  Grace  only  ;  all  which  may  purchafe 
Licenfes  or  Difpenfations,  and  take,  receive  , 
and  keep  two  Parfbnages,6cc.with  cure  of  Souls. 

And  in  this  Aft  there  is  a  negative  Provifo 
.  .     „-  0       r_l,  ~      °  r  bo-ve  the  num- 

to  this  eftect ,  That  no   perlon  or  per  Ions  &  ber  jhall  not  be 
whom  any  number  of  Chaplains,  or  any  Chap-  avuwed. 
lain  by  the  provifions  aforefaid  is  limited,  fhall 
in  any  wife  by  colour  of  the  fame  provifions , 
advance  any  Spiritual  perfbn  or  perfbns  above 
the  number  to  them  appointed,  to  receive  or 
keep  any  more  Benefices  with  cure  of  Souls , 
than  is  above  limited. 

There  is  another  Provifo,  that  the  Chaplains  Provifo,  that 
fb  purchafing,  taking  ,    receiving  and  keeping  tk*y  ™uft  J™™ 
Benefices  with  cure  of  Souls;  as  aforefaid  ,  fhall  Ttf"1™*. 
be  bound  to  have  and  exhibit,  where  need  lhall 
be,Letters  under  the  Sign  and  Seal  of  the  King, 
or  other  their  Lord  or  Mailer,  teftifying  whole 
Chaplains  they  be,  or  elfe  not  to  enjoy  any  Royve'fus 
Plurality  of  Benefices  by  being  fuch  Chaplains.  ?2?2^? 

,-,  /.     s-.\        r    r*  n-i  i  iz°   LI.  C.D.  1'Ot. 

Upon  this  Claule  lome  queihon  has  been  made,  , ,  30>  Hughes 
whether  a  Chaplain  can  be  retained  within  the  p.4i. 
meaning  of  this  Law  by  parol ;  and  it  teems  R°y  verfus  E- 
he  may,  fo  that  they  have  fuch  Teftimonial ,  vef^c  Lincola« 
when  they  pray  their  Difpenfation  ;  but  the  fa-  EliaoJ°!'15 
feft  way  is  to  have  it  in  writing ,  and  it  mult  be 
under  Hand  and  Seal. 

Now  having  (hewed  what  perfbns  are  qua 
lified  within  this  Statute,!  will  in  the  next  place 
fhew  how  the  Clerk  ,  that  wonki  have  the  be 
nefit  of  his  qualification  within  thisLaw,ought 
jto  proceed  in  the  taking  a  fecond  Living,  fo 

that 


Stat.2.*  H.8. 
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that  the  firfl  may  not  be  void  ,  which  is  in  this 
manner  : 

to  proceed      The  Parfbn  that  falls  within  any  of  the  qua- 
taking  of  Hfications  within  this  Law  ,  '  which  makes  him 
ving  capable  of  a   piuraiit7  9  and  having  obtained 
a  Prefentation  to  a  fecond  Living  ,  muft  carry 
his  Teflimonial   or  Retainer  under  the  Hand 
and  Seal  of  his  Lord  or  Matter,  to  the  Mafter 

of  the  Faculties>  who  is  to  make  out  his  Dif- 
Plura.  Tpenfation  or  Licence  to  accept  the  fecond  Be- 
lity  at  Common  nefice  ;  which  being  obtained,  he  muft  next 
Lav,  have  it  confirmed  under  the  great  Seal  of  Eng- 

1  1  H.4.6o.b.  ianj  .  anc|  aftcr  hg  ^th  thus  obtained  his  Di£ 
penfation,  and  has  it  confirmed  under  the  great 
Seal,  then,  and  not  before,  he  is  to  apply  him- 
felf  to  the  Bifhop  of  the  Diocefs  where  the 
Living  lies,  for  his  admiflion  and  inftitution  : 
But  thefe  things  taking  fbme  time  in  the  doing, 
I  advife  the  Clerk  immediately  to  enter  a  Ca 
veat  with  the  Bifhop  and  his-  Vicar  General  , 
and  carry  his  Prefentation  to  the  Bifhop  ,  and 
acquaint  him  with  it,and  with  the  reafos  of  his 
delay,  kft  he  fhould  be  furprized.  Though  by 
the  Letter  of  the  Acl:  the  firft  Living  is  not 
V01'^  unt^  in^uc^^on  *nto  tne  ^cond  Living;  the 
words  whereof  are  as  follow  (If  the  farty  be 
instituted  and  induced  in  pojjeffion  of  the  fe 
cond  Living^  that  then  the  firfl  Jhatt  be  void) 
Yet  to  avoid  the  great  inconvenience  that  o- 
therwife  would  enfiie,  it  has  been  held  that  the 
faQ  Living  is  void  upon  the  bare  inftitution  in 
to  the  fecond  Living,  and  fo  it  fhould  feem  the 
Law  was  before  the  making  of  this  Acl:,  where 
the  party  had  noDifpenfation. 

And  it  is  to  be  obferved  upon  this  Law,that 
in   cafe  any  Lord  ,  or  other   Perfbn  ,  whofe 

Chaplains 


Firft  Living 
injiitu 


Co.4.75>.b. 


num- 
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Chaplains  are  qualified  within  this  Law  to  have  Wkich 
wo  or  more  Livings  incompatible  ,   do  retain 
is  full  number  of  Chaplains,  and  after  one  or 

i  .  i  i        •       i  1-1  u- 

iore  above  his  number  ;  that  in  that  cale  the  yer  -s  retained 

>upernumerary  Chaplains  ,  that  were  retained  More  5-61. 
fter  fuch  Lord,  or  other  Perfbn  ,  had  retained  Co.4.po.a.\  & 
is  full  number  allowed  by  the  Statute,  are  not  *l  8>a* 
ualified  by  this  Law  to  have  Pluralities  of  Li-  *    Lrfus  E0veC 

i  /  r  r^u      1  •      1ueGlouc.& 

ings,  although  the  (upernumerary  Chaplains  save  acre.  An- 

jc  preferred  before  the  other  that  were  firft  re-  derfbn  zoo. 

amed  :  But  if  a  Chapkin  qualified  within  this 

.aw  be  legally  inducted  into  a  fecond  Living  Dyer  3  ia.p.88. 

/ith  a  difpenfation  as  he  ought  ,    although  his 

Rafter  be  attainted,degraded,  or  removed  from 

is  Office,  yet  he  fhall  retain  his  Plurality  du- 

ing  his  life. 

But  if  one  be  retained  Chaplain  to  any  Lord  The 
r  other  Perfbn,  whofe  Chaplains  are  qualified  *** 
/ithin  this  Law,  and  his  Ma  fter  dies,is  attaint,  f£™e 
egraded  or  difplaced  before  his  Chaplain  be 
'referred  to  a  fecond  Living  ,  or  if  fuch  Lord 
•r  other  Perfbn  difcharge  fuch  a  Chaplain  ,  (as 
ie  mayj  in  all  thefe  cafes  the  Chaplain  lofes  his 
ualification  to  have  Plurality  of  Livings  in- 
ompatible. 

But  if  a  Dutchefs,  Marchionefi  ,  Countefs  or  c0.4.i  i  g.b. 
Jaronefs  do  retain  a  Chaplain,  and  after  mar-  The  Mrs.  -mar- 
ies,  this  fhall  not  take  away  the  qualification  r*'f- 
•f  fuch  a  Chaplain  ,  but  that  he  may  have  Plu- 
ality  of  Livings  *   incompatible  within  this  ^^^  Or" 
'-.aw,  as  he  might  have  done  before.  Sou/Sm  U 

And  if  fuch  Dutchefs,&c.  retains  Chaplains,  Co.ll9J!L 
.nd  after  marries,  and  after  becomes  a  Widow 
igain  ;  yet  the  firft  retainer  Hands  good  ,  and 
vas  not  countermanded  by  the  marriage  or 
leath  of  the  Husband. 

And 


What  prefer- 
mutts  are  not 
vithin  t'kts 


Co-4.  1 18. a. 


Chaplains  re 
tained  in  the 
life  of  the  Fa 
ther. 
Co.4..9.av 


Lord  difchyges 
Chaplains  after 
they  are  pre 
ferred. 
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And  notc,That  there  is  a  Trovifo  in  this  A&, 
that  though  a  Dutchefs,  Marchionefs,  Counters, 
or  Baroneis,  do  marry  an  Husband  under  the 
degree  of  a  Noble  Man  or  Baron,  that  yet  ne- 
verthelefs  (he  may  retain  two  Chaplains,  which 
fhall  be  qualified  within  this  Law. 

And  it  is  declared  by  this  Aft,  trmt  Deanries, 
Arch-Deaconries,  Chancel  lor  (hips,  Treafarer- 
fliips,  Chaunterfhips  or  Prebendaries  in  any 
Cathedral  or  Collegiate  Church ,  or  any  Par- 
fbnage  that  hath  a  Vicar  endowed,  or  any  Be 
nefice  perpetually  impropriated,  are  not  to  be 
eileemed  Benefices  with  cure  of  Souls  within 
this  Aft. 

And  if  any  Duke  ,  Lord  ,  or  other  perfbn, 
whofe  Chaplains  are  qualified  within  this  Law, 
fliall  have  a  double  capacity  to  qualifie  his 
Chaplains  ;  as  if  a  Duke,  &c.  be  made  Lord- 
Warden  of  the  Cinque  Ports,  or  a  Baron,  Ma- 
fter  of  the  Rolls ,  Knight  of  the  Garter,  &c. 
in  all  thefe  cafes  fuch  Duke,  Baron,  C^c.canbut 
qualifie  his  number  of  Chaplains  ,  according 
to  his  beil  qualification  only. 

And  if  the  eldeft  Son  of  a  Duke ,  Marquete, 
&c.  retain  Chaplains  in  the  life  time  of  his  Fa 
ther,  who  after  dies,  and  the  honour  defcends 
upon  fuch  Son  ;  yet  this  retainer  will  not  qua- 
line  his  Chaplains  to  have  Pluralities  within  this 
Statute,  becaufe  at  the  time  of  the  retainer  he 
was  not  capable  to  qualifie  them.  Et  quod  ab 
initio  won  vjlet)  traclu  tern  for  is  non  convalef- 
clt. 

If  a  Duke,  Marquefs,^.  retain  his  full  num 
ber  of  Chaplains  which  arc  advanced,  and  then 
difcharge  them,  yet  he  cannot ,  during  their 
lives,  qualifie  any  other  within  this  Statute. 

But 
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But  if  a  Duke,  Marquefs,  &c.  that  has  pow-  dgreatem 
er  within  this  Act  to  qualifie  Chaplains,  at  one  her  of  chaplai 
inftant  of  time  retain  his  double  number   of  rte^nedt0^ 
Chaplains,  or  any  fupernurnerary  Chaplains  ;  eo.4.po.av 
in  that  cafe,  thofe  only  fhall  have  the  benefit  of  Dyer  3  n.p  si. 
qualification  that  are  fir  ft  preferred.     Quia  in 
#qualijure  melius  eft  conditio  foffidentis. 

If  one  that  is  qualified  within   this  Statute  €0.4.7^.5. 
take  a  fccond  Living  incompatible ,  and  be  in-  Dyer  3  isup.Sfc 
ftituted  or  inducted  into  the  fame  before  he  have 
obtained  a  Difpenfation,the  firft  is  void;  though 
Dyer  makes  a  qu^re  of  it. 

And  note  that  it  hath  been  refblved  ,  That  This  Law  if 
the  King  himfelf  cannot  difpenfe  with  this  Law.  mt  diftenfabfa 
Dyer-it  1^.3x7. i./>4. Trin. 1 8  ElC.B.Coxes 
Cafe. 

If  a  Parfbn  have  a  Living  under  the  value  Vaughaus  Rep. 
of  87.  and  take  another  without  Difpenfation,  i2.9-Shiitcver- 
thc  firft  is  void;and  if  he  do  not  read  the  39  Ar-  fus 
tides,  or  do  not  do  the  other  things  prescribed 
in  the  fixth  Chapter  of  the  firft  Book,  whereby 
the  fecond  Living  is  void ;  yet  that  helps  not , 
but  that  the  firft  Living  is  void  ,  and  the  Pa 
tron  may  prefent,  but  no  Lapfe  will  incur  un 
til  a  legal  Deprivation  and  notice  to  the  Pa 
tron. 

But  if  one  that  is  qualified  within  this  Law  4 
to  have  two  Livings  incompatible,!}! all  neglect  1*8* *•  futferih 
at  the  time  of  his  Inftitution  to  fubfcribe  to  the  °* 
39  Articles  of  Religion,  though  he  be  after  in-  Dy 
ducted  into  the  iecond  Living  ,  yet  this  fhall  Co.j- 
not  make  the  firft  void,  for  his  Inftitution  and  Hob. 
Induction  were  both  void  ab  initio  ;  but  if  fuch 
perfbn  had  fubfcribed  the  Articles  ,  at  the  time 
of  his  Inftitution,  and  had  after  neglected  to 
read  them  within  two  months  after  his  Inducti 
on 


Vaughan 
&c. 


Hob.  157.'. 


Parfons  Lavr, 
1.2.  14  &  15-. 
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Church,  Si  frc. 
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on  into  the  fecond  Living,  this  makes  both  Li- 
>.  vings  void  (as  was  lately  adjudged,)  becaufe  for 
two  months  he  was  compleat  Parfon  of  the  fe 
cond  Living. 

And  if  a  Parfon,  &c.  that  is  qualified  with 
in  this  Statute  to  have  Plurality  of  Livings  in 
compatible,  be  made  a  Bifhop,  his  qualification 
ceafes,  fb  that  after  he  cannot  take  two  Bene 
fices  incompatible  by  force  of  fuch  qualificati 
on  ;  but  if  he  had  two  Livings  before  he  was 
made  Bifhop  by  qualification  and  difpenfa- 
tion  within  this  Statute,  he  may  retain  them 
by  Commendam  :  and  although  he  were  the 
King's  Chaplain,  it  alters  not  the  cafe  ;  for  by 
the  acceptance  of  a  Bifhoprick  he  ceafes  to  be 
the  King's  Chaplain  within  this  Law. 

And  if  a  Parfon  have  one  Living  incompa 
tible,  he  cannot  obtain  another  with  Cure  to  be 
united,  unlefs  he  be  qualified  and  have  a  Di£ 
penfation,  but  that  the  firft  will  be  void. 

Mr.  Hughes  in  his  Parfons  Law  puts  two 
~e  Cafes,  which  he  is  of  Opinion  are  out  of  the. 
danger  of  this  Law.  The  firft  is,  where  there 
is  a  Parfbnage  and  Vicarage  endowed,  and  the 
Parfon  without  difpenfation  or  qualification  ac 
cepts  the  Vicarage  :  and  he  conceives,that  not- 
withftanding  that  thefe  are  two  feveral  Advow- 
fbns  and  Benefices,  and  that  feveral  Quare  Im- 
f  edits  may  be  brought  of  them,  and  that  feve 
ral  Aftions  are  maintainable  by  the  Parfon  and 
Vicar  concerning  their  poffeffions;  that  yet 
neverthelefs,  the  presenting  of  one  perfbn  to 
both  is  no  Plurality  within  this  Statute  or  the 
Canon  :  becaufe  the  Parfbn  and  Vicar  have 
both  but  one  Cure  of  Souls  :  Befides,  there  is  a 
Provifo  in  the  Aft ,  That  no  Parfbnage  with 
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a  Vicarage  endowed  fliall  be  accounted  a  Bene 
fice  with  cure  of  Souls  within  that  AxSt. 

But  his  other  cafe  feems  more  doubtful ,  and 
it  is  put  where  a  Church  has  two  Rectories , in  one 
and  each  has  cure  of  Souls  per  fe  and  are  in 
compatible,  and  one  perfbn  obtains  both  thefe 
Livings  without  qualification  or  difpenfation. 
This  cafe  he  conceives  to  be  both  out  of  the 
danger  of  this  Acl:  and  the  Canon,  i .  Becaufe 
it  is  not  in  fluribus  EC  clef  is.  ^t  When  there 
are  feveral  Advowfbns  in  one  Church,  neither 
Parfbn  hath  the  whole  cure  of  Souls ;  and  the 
words  of  the  Statute  are  ,  Having  no  Benefice 
•with  cure  of  Souls  of  the  'value  of  tight  pounds^ 
takes  and  accepts  another  Benefice  with  cure  of 
Soulsi&c.  But  here  the  Church  is  one  and 
the  fame,  and  the  cure  of  Souls  the  fame  ;  and 
therefore  as  he  conceives  neither  within  the 
danger  of  the  Statute  or  Canon:  but  in  a  private 
Report  that  I  have,  this  very  point  came  in  que- 
flion  in  the  latter  end  of  the  Queens  time,  and  Co°per  verfm 
the  Reporter  fays,  That  Walmefly  and  Beau-  ^auc^m£\ 
mont  were  of  Opinion,that  this  Cafe  was  with 
in  the  Statute :  but  Anderfoy  doubted,and  feem-  There  is  no*  a 
ed  to  incline  to  the  contrary.  Idea  qu<ere  inde.  loooqualfo*. 

By  the  Refolutions  of  the  feveral  Cafes  before  tims  at  h*? in 
mentioned,  it  is  worth  obfervation  ,  how  the    ngTr/  ,T 

T     i  r    i       ^  T  i  t   Wft^fejUftt  fM 

Judges  of  the  Common  Law  have  endeavoured  chaplains  of 
to  advance  this  Law,  and  reftrain  the  qualifica-  theKrns)S^ftnt 

Princes  of  the 

Blood,  and  Dowagers,  find  probably  as  many  more  by  birth  and  dignities^ 
and  there  are  about  4300  Livings  in  England  of  10  found  per  annum  in 
the  Kings  Books ^and  upwards;  and  it  is  ribt  the  leaft  Livings  the  Pluratifis 
catch  att  though  atfirft  they  crept  into  the  Church,  vphers  Livings  "svere  Jo 
fmall  they  -mere  not  able  to  maintain  a  Minifter  j  and  if  the  41  Canon  of 
King  James  were  obferwd,  many  mifcbiefs  in  this  cafe  might  be  prevented. 
Co.z.  Inft.62.7'/ 

tfons : 
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tions:  And  yet  when  all  is  done,  this  Law  pro 
duces  little  more  effect  ,  than  the  transferring 
the  power  of  Difpenfations  in  this  cafe  from  the 
Pope,  and  fcattering  it  amongft  the  Nobility 
and  others  ;  and  how  many  Plaralifts  are  there 
in  England,  that  hardly  fee  either  of  their  Li 
vings  in  a  year  ?  fb  that  generally  the  beft  Li 
vings  in  the  Kingdom  are  ferved  with  poor 
Curates,and  no  hofpitality  kept :  A  thing  worth 
the  Confederation  of  a  Parliament. 

And  it  is  to  be  hoped  that  our  Noble  Lords, 
when  they  confider  the  great  damage  the 
Church  fufters  by  Pluralities,  the  many  poor 
The  Lord  chan-  Souls  that  are  neglected  in  danger  to  perifh, 
eel/or  Elfmere  at  the  great  difcouragement  it  is  to  Learned  Men, 
the  Conference  wnen  they  fee  many  of  meaner  worth  enjoy 
CoHrt^fr^  two  Divings  apiece,  befides  Prebends,Deanries, 
fa  never 'gavt  $im  Curas  &c.  and  the  abler  and  better  Man, 
tmyofthe  Kings  for  want  of  Friends  is  never  able  to  rife  higher 
Livings  to  Pin-  than  a  poor  Curacy  of  twenty  or  thirty  pounds 
r*kfi*,  <*  wor-  a  year  wrien  tncy  confider  how  great  a  fcan- 

tby  Prelident.      i  \  .    .  ^/       ,  j  •     •          t_      r 

Fullers  Ecclefi  IC 1S  to  our  Church,  and  it  is  to  be  reared, 
aft.  Hift.iib.io.  attended  with  a  Curfe ;  I  fay,  it  is  to  be  hoped 
p.  i  £/.  their  Lordfhips  will  become  fb  much  Self-deni- 

ers,  as  to  lay  down  this  Priviledge  where  they 
received  it,  certainly  a  blefling  and  the  pray 
ers  of  the  poor  Clergy  would  attend  it,  and  if 
advantage,  fhould  be  reckoned  in  the  cafe,  I 
know  none  their  Lordfhips  enjoy  by  it,  for  I 
am  bound  to  fay  that  for  their  Lordfhips  ho 
nour,  that  I  do  not  know  a  Lord  within  the 
compafs  of  my  knowledge,  that  keeps  abene- 
ficed  Clerk  for  his  Domeftick  Chaplain ,  but 
have  Chaplains  of  their  own,  and  allow  them 
honourable  ftipends  and  preferments  in  due 
time,  but  if  their  Lordfhips  fhould  not  be  wil 
ling 
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ling  to  lay  afide  this  pruriledge,the  Archbifhops 
that  have  the  power  of  t>ifpenfation,might  re 
medy  it  in  part,  or  in  all,  or  his  Sacred  Maje- 
i!y  in  denying  Confirmation.  God  grant  all 
may  be  done  for  the  good  of  the  Church. 


CHAP.    V. 

The  fifth  Chapter  /hews  what  Simony 
it,  and  who  flail  be  {aid  to  be  guilty 
ofit>  and  what  are  the  dangers  en  fa* 
tng  thereupon. 

HAving  {hewed  my  Clerk  how  to  obtain  a 
Benefice,  and  like  wife  thofe  which  are 
qualified  how  to  take  a  fecond  Living  ;  It  refts 
that  I  (hould  (hew  them  what  is  to  be  done  af 
ter  Induction  to  confirm  them  in  their  Benefi 
ces  :  But  becaufe  Simony  is  not  only  fcandalous 
to  the  Clerk  that  is  guilty  of  it,  but  alfb  very 
dangerous  ;  and  I  told  my  Clerk  in  the  fecond 
Chapt.that  he  muft  obtain  hisPrefentation  with 
out  any  corrupt  or  fimoniacal  con tracl:,!  thought 
it  fit  by  the  way  to  let  my  Clerk  know,not  only 
what  Simony  is,  but  likewife  the  danger  that  whatSymon? 
attends  it.  Simony  by  the  Canonifb  and  School-  ».Panormit.\-. 
men  is  defined  to  be  ,  Studiofa  voluntas  emendi^emo  txfr"'  a> 

<vd  vendendi  aliquid  fpirituale  aut  fyirituali  Ji'  . 

r  ir  A    J  T-;  A  Tho.Aq.  ac.?. 

annexum  of  ere  jubjecuto.  And  Thomas  <«#**##*  q.xoo.  Art  i. 
fays,  QuodSimonia  did  <videtur  a  Simone  Ma-  Cro.El.78o. 
go,  qui  donum  Spirit  us  Sancii  e  mere  iroluit,  ut  Tho.Aq.ibid. 
tx  fuenditione   Signorum  c^uae  per  eum  fierent  ^rt-4- 
multipUcatam  fecuniam  lucraretur  \  &  fie  itti 
$ui  ffirituali*  vsndunt ,  conformamur  Simoni 
D  Mago 
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Hdvcden  in  his  Mago  in  intent  lone  ,  /»  rf#«  t>er0  ////  ^«/  emert 
Hifttry  if  H.  2.  <volunt  :  llli  autem  qui  vendunt  in  attu  imitan- 
MntioKs  *  Ca-  G;  j  j.Capulum  Hclifei  ,  de  QUO  leritur  A 
wow  m*de  by  Ri-  ~  ^,  >  /  /• 

chard  Jrctti-    Reg-  CO  •  !**•  accef'*  f€cumam  a  Itprofo  mun- 


of  Cantcr:  daio*  unde  venditores  Spiritualium  poffunt  dici> 
bury,  that  the  nonjdum  Simoniaci  9  fed  etiam  Giez>it*e.  And 
patron  that  ^  Gregory  lays,  Quicunque  facros  or  dines  ven- 
wn^Lu/f/oCe  ^unt  aut  emunt'>  Sacer  dotes  ejje  non  pojffitnt,  ut 
fa's  dd-wx>fonfcr!P*t{m  efl*  Anathema  danti)  Anathema  ac- 
for  ever.  Speed  cipienti^  htsc  eft  Simoniaca  hterefis  :  Quomoda 
5-o5.a.  wgo,  fi  anathematifati  funt)&  fanfti  non  funtr 

In  Regi^r.  ^janttifcare  alias  foflunt  ?  Et  eum  in  Chrifti 
I<jh4icun  «"°n'  cor  fore  non  flint*  quomo  do  Chrifti  corpus  trade- 
re  <vel  accipere  poffunt  ?  qui  malediaitsy  bene- 
Ibid.Canon  dicere  qucmodo  poteft.  And  the  fame  Holy  Fa- 
Presbiter.  thcr  further  lays  ,  Si  Presbyter  per  pecuniam 
It  hath  been  Ecckfiam  obtinucrit.  non  fohtm  Ecclefla  prive- 
held  that  a,  Pa-  Jr  ,  f,  j  ••/  /•  7-  J  r  A  j 

trcr  that  pre-  tur*  Je*  e*lam  oacerdotu  honore  jpoliet  ur.  And 
fats  by  Simony  it  appears  clearly  ,  that  the  very  intention  to 
jhould  loje  his  buy  Spiritual  Gifts  or  Preferments,  carries  with 
Patronage  for  it  the  guilr  of  Simony,  as  well  as  the  aft  it 
H"''  "^"relf:  And  therefore  the  holy  Apoftle  feid  to 
Simon  Ma??<ts*  Cor  enim  tuum  non  eft  reftum 

opeca  foy.  a.  e»  .     .-'  .  J  7    » 

Act.Apofl-.c.S.    cor  am  Deo  j  pzmtentiam  ttaque  age  ab  hacne- 

v.  7i.8cc.          (juitiatua^  &  roga  Deum  fi  forte  remittatur 

tibi  hxc  cogitatio  cordis  tut  :  But  this  is  in  foro 

confcientits  only  ,  and  not  punifliable  by  any 

Human  Laws,   unlc/s  it  proceed  to  the  A<St 

Divifion.  Simony  by  the  Canonifl  is  diftinguiihed  into 

Canons  again/I  Simcmace  &  Simoniactts  :    The  firft  is  where 

the  Clerk  comes  in  by  Simony  ,  whereunto  he 

is  not  party  or  privy  :  Simoniacits  is  he  which 

obtains  a  Spiritual  Preferment  by  a  corrupt  and 

fimoniacaiContracl:,   to  which  he  is  party  or 

pivy,  and  consenting. 

Againft  this  corruption  in  the  Church  many 

Canons 
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Canons  have  been  made  5  amongft  which  I 
(hall  inftance  only  two  ,  and  thofe  Provincial 
ones  of  our  own  Nation.  Tke  firfl  was  made 
in  the  year  of  our  Lord  I  ^^^•  in  the  time  of 
Richard  Wither fiead  Archbiihop  of  Canterbury, 
and  is  as  follows. 

NuUi  liceat  Ecchfiam  nomine  dotalitatis  ad  T  •  v,  . , 
7 .  r  i  r         •  T        **ind\vood  c. 

ali^uem  transferre,  vel  fro  prtejentatione  alien-  ^u 

jitf  perfonte  pecuniam  vel  aliquid  aliud  ernolu-  Ecc 
mentum  pacto  interv entente  recipere :  quod  ft- 
tjuisfecerit)  &  in  jure  conwittw  <uel  confefftts 
fuent)  ipfam  tarn  Regia  quam  noftra  freti  au- 
thoritatepatronatu  ejufdem  EC  depot  in  per  pet  u- 
urn  privari  ftatuimus  :  But  it  was  not  fuffici- 
ent  by  a  Canon  to  deprive  a  man  of  his  Free 
hold  or  Inheritance,  be  the  word  in  perpetuum 
taken  for  life,  or  for  ever,  as  it  imports  ;  nei 
ther  was  this  Canon  ever  put  in  execution  ,  or 
attempted  fb  to  be,  that  I  find. 

The  other  Canon  I  made  mention  of,  I  find  Cap. 
amongfl  the  Canons  of  QthobontM  ,  the  Popes 
Legate  here  in  England,  which  is  to  this  effecl. 

Quia  plerumque  evemre  didicimtis,  ^nod^ctim 
ad  <uacantem  Ecclefiam  fuit  prtefcntatio  fact- 
6nda^  is  quiprtefeittandus  eft  prim  cum  Tatrono 
de  c€rta  Summa  de  bonis  Ecclefite  fibi  annuatim 
folvenda  pacifcitur,  &  flc  pattus  ad  Ecclefiam 
prxfentatur.  §.  Nos  huic  attui  tarn  Simmix  <vi- 
tium  quamEcclefite  dijpendium  ingerenti  occttr- 
rere  intvndentes,univerfas  pr6mi/Jiones&pafti-> 
ones  hujufmodi  penitus  revocamus  ,  &  eas  im- 
po ft erum fieri  diftricliiis  inhibemits  :  Et  fi  fafti 
fuerint  1*11  ires  altquas  decernimus  nonhabere. 

But  this  Canon  was  of  as  little  effecl:  as  the 
other,  as  to  the  making  the  Contracts  void  , 
which  were  only  deferminable  at  the  Common 

D  *  Law* 
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La\v,  where  this  Canon  could  not  be  pleaded  in 
^          Bar.     I  have  mentioned  thefe  two  Canons,  not 
for  the  validity  or  ufe  fb  much,  as  to  (atisfie 
Cro.El.788,      the  Reader  what  Provincial  Canons  we  have  a- 
789.--  gainft  Simony,  and  to  how  little  effect  they 

werebefore  the  Statute  of  3  i    Efe.  But  there 
were  ^me  Senera^  Canons  °f  tne  Church  of 
gr€Mr  f°rce  9  whereby  Simoniace  is  punifhed 
dig-  by  Deprivation ,  tt\&Simoniacns  by  Deprivati- 
,  IH.W-OTI  and  perpetual  difability  *,not  only  as  to  the 
,  &  Church  he  was  prcfentcd  to  upon  a  Simoniacal 
;/V"  Contract, but  allo  to  all  others :  And  being  ma- 
3  In  ft.  154.'   ^r/w  ;"w  fe&  'IS  not  difpenfable  either  by  the  King 

or  any  other. 

Tho.Aq.  2.0.  a<r.      ^n^  ^  has  been  held  by  fome  of  the  Fathers 

q.i  oo. Art. i.      to  be  a  Herefie,  if  not  the  Sin  againft  the  Holy 

Ghoft  :  But  nekher  the  greatnefs  of  the  fin,  nor 

:"  the  feverity  of  the  Canons  were  fufficient  to  re- 

l"  ftrain  this  evil  in  the  Churchill!  the  Parliament 

St.Grcg.in  Reg.  of  England  took  it  into  their  care,  and  in  the 

hab.i.  4. i. &c.    5  i  £//&.  it  was  enacted  : 

3.  That  if  anyperfonorperfons,  for  any  fum 

^  °  ^'  °f  mon^  re^ar^  gfii  froft  or.  benefit^  directly 

orindirettly,  or  for  or  by  reafon  of  any  promife, 
agreement-)  grant,  bond,  covenant,  or  other  ajjii- 
rance  for  any  fum  ofmony,  reward,  gift,  profit, 
or  benefit  whatfoever,direttly  or  indirectly, fl^att 

*  Relates  to      *  prejent,  or  t  collate  any  perfon  to  arty  Benefice 
Patrons.          with  Cure  of  Sculs, Dignity,  Pretender  Living 
t  This  is  to  Bi-  Ecchfiaftical,&c.  or  \\  give  cr  be  flow  the  fame 
flops.  fa  or  in  refpect  of  anyfuch  corrupt  caufe  or  con- 
\\Dcnatives.     fideration,"that  then  every  fuch  Prefentation, 

Collation,  gift,  and  be  ft  owing,  and  every  admij- 

*  Efiopf.         fan,  *  inveftiture  and  induction  thereupon  foall 

be  utterly  void^c. 

And  that  the  Queen,hsr  Heirs  and  Sue cejjors, 

to 
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to  fre[ent,  collate,  &c.  for  that  one  Turn  only. 
And  that  every  Par  [on,  &c.  tbat  fljall  give 
or  take  any  fuchjum  of  mony,  &c.  or  that  fljall 
take  or  make  any  fuel  fromifefec.  fliatt  forfeit 
anal  lofe  the  double  value  of  one  years  froft  of 
every  fuch  Benefice .   And  the  ferfon  fo  corrupt 
ly  taking  any  fuch  Benefice,  fhall  thereupon  an& 
from  thenceforth  be  adjudged  a  dtfabled  ferfon 
in  Law  to  have  and  enjoy  the  fame  Benefice, 


2.  And  further,  that  if  any  ferfon  fljall  for 

any  fum  of  mony,  reward,kc.  fur  fupraj  jtfe&*tff**i  *«»/; 
//  <?r  indirettly( other  than  for  fmall  and  lawful*rtnfittltim  > 
fees)  or  for  or  by  reafonof  any  fromife,  &cc.  ad 
mit,  inftitute,  mftall,  indutt,infueft,or  place  a- 
ny  ferfon  in  or  to  any  Benefice  with  cure  ,  6cc. 
That  then  every  ferfon  fo  ojf  ending  fljall  forfeit 
and  lofe  the  double  value  of  one  years  frofit  of 
fuch  Benefice  fee.  and  that  the  [aid  Benefice  fee. 
fljall  be  eft foon  void  fee.  And  that  the  Patron, 
or  ferfon  to  'whom  the  Advowfon,&c.  fljall  and 
way  by  virtue  of  this  Aft,  frefent  or  collate  fee. 
as  if  the  ferfon  were  naturally  dead',  but  nolaffe 
hereby  to  i?s>cur  till  fix  months  after  notice. 

3.  And  if  any  Incumbent  of  any  Benefice  with  jgainp  C9rru?t 
cure  of  Souls  ,  do  or  fljall  corruptly  refign  or  ex-  Refutations  " 
change  the  fame\  or  corruptly  take  for  or  in  refpeff  and  Exchange?, 
oftherefigning  or  exchangingof  the  fame  ^direci^ 

lyor  indirectly, any  fenfi^n^fum  of  mony, or  benefit 
whatfoever  ;  that  then  the  giver  and  taker  of 
any  fuch  [urn,  &c.corruftly,  Jhall  lofe  double  the 
'value  of  the  fumfo  given,  taken,  or  had;  the  one 
half  to  the  Queen,  &c.  and  the  other  moiety  to 
him  that  will  fue  for  the  fame,  &c.  in  any  of 
her  Majefties  Courts  of  Recordjn  -which  no  Ef- 
i-oin,  &c. 

D  3  4!>0: 
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Ecdejiafic»l         4.  Provided,  that  this  Act  fall  not  yeftrain 

C<niure*f*veJ.  MJ  ct?fores  Ecclefiaflicalfrc. 

&m**r  m  or-  And  further  it  is  provide  J  9  that  if  any 

daiwnf  and  /-      n     ir  *  i  r 

giving  Orders  psr}on  \baUreceive,  or  take  any  mony,fee,  re- 
to  preach.  ward,  or  any  other  profit  direffly  or  indirettly ; 
or  fljall  take  any  prc?mfe,  agreement,  covenant, 
load,  or  ether  affurance,  to  receive  or  have  any 
mcny,  fee,  &c.  direclly  or  indtrettly  ,  to  him  or 
themfelves,or  any  oftheir,frc.  Friends  (alllaw- 
ful  and  ordi-nary  fees  exceftedjfor  or  to  procure 
the  or  darning  or  making  of  any  Minifter  ,  &c. 
giving  any  order  and  licenfe  to  preach  ,  fljall 
lojt  for'"!  *?'*nds\  and  the  Minifter  fo  made  ten 
fwih.  *L-id  that  if  fuch  Minifter  within  fe- 
vtn  years  next  after  fttch  corrupt  entring  into  the 
Wwiftry,  &c.  jkall  accept  or  take  any  Benefice, 
living?  or  promotion  Ecclefiaftical,  the  fame  li 
ving  after  Induction,  &c.  to  be  void.  And  that 
*  the  Patrcn  may  prefent ,  &c.  as  if  the  party  fo 
inducted  'were  naturally  dead  ;  the  one  half  of 
the  faid  forfeitures  to  be  to  the  Queen,  &c.  and 
the  other  half  to  the  Informer ,  be  recovered  (lit 
lupra.) 

And  I  do  not  obferve  that  the  corrupt  Pa- 

+  j  /-  rr      i  T 

ns  were  m  danger  to  fufter  by  any  Law  or 
Canon  before  this  Law  was  made ;  for,  as  I  faid 
before,  his  right  could  not  be  taken  away  by  a 
rneer  Canon  not  confirmed  by  Parliament ;  and 
before  this  Law  was  made,  the  Incumbent  that 
came  in  by  Simony  held  the  Living  which  he 
obtained  by  Simony,  until  he  was  legally  and 
judicially  deprived  by  Sentence  Ecclefiaftical , 
wherein  he  ofcen  efcaped  for  want  of  fuch  proof 
as  the  Spiritual  Laws  required  ;  but  this  Statute 
ftrikes  at  the  root,  and  makes  as  well  the  Pre- 

fentation. 
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fentation,  as  the  admiflion,  intention  and  in- 
du6Hon  void :  So  that  if  this  Statute  had  not  gi 
ven  the  prefentation  to  the  Queen,  the  true  Pa 
tron  might  have  prefented  a  new  Clerk  ;  or  in 
his  default  the  Church  would  have  lapfed.  But 
by  this  A6V,  the  corrupt  Patron  does  not  only 
lofe  the  prefentation  to  the  King  pro  here  'vice  ; 
but  alfb  two  years  value  of  the  Church,  not  ac 
cording  to  the  valuation  in  the  King's  Books  in  3  inft.i  >-4v 
the  Firft-fruit  Office ;  but  according  to  the  true 
and  utmoft  value  of  the  Church. 

But  if  one  that  has  no  right  to  preferit  (hall,  3  Inft.i 55 v 
by  means  of  a  corrupt  and  Simoniacal  agree 
ment  prefent  a  Clerk,  who  is  by  his  prefentati 
on  admitted,  inftituted,  and  induced  into  a 
Church  ;  yet  this  {hall  not  entitle  the  King  to 
prefent:  for  though  the  AcT:  of  Parliament 
makes  all  void  ,  yet  an  Ufurper  cannot  forfeit 
the  right  of  another  in  whom  there  is  no  fault. 

Note,   That  the  Patron  fhall  lofe  his  prefen-  Co. 1 2.74.'. 
tation  within  this  Law,  although  the  Clerk  be 
not  privy  to  the  corrupt  contract. 

And  it  fliould  feem  by  the  penning  of  this 
A&,  that  the  forfeiture  of  the  double  value  of 
the  Church  is  incurred  by  the  corrupt  contract 
only ;  but  the  prefentation  is  not  forfeited  to 
the  King  ,  unlefs  the  Clerk  be  de  facto  prefent 
ed  or  collated  upon  fuch  corrupt  contract. 

And  it  matters  not  whether  the  Incumbent,  chrk  mt  privy 
that  comes  in  by  Simoniacal  contracl: ,   were fo  *'H  S2}nojy< 
privy  thereunto  or  not,  as  to  making  the  Church  Hnv  ^ 
void  :  But  the  great  queftion  is  ,  Whether  the  Law  /}#„& 
Clerk  that  is  prefented  upon  a  Simoniacal  con-  in  this  cafe,  fee 
tra6l,to  which  he  is  neither  party  nor  privy ,be  Gratian.  Caufa, 
difabled  for  that  Turn  to  be  prefented  by  the  1-<H'&Gre- 
King  to  that  Church.  gonesDea-crals 

P.  dc  5imorua, 

^  * 
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Fowler  vcrfus         I  have  feen  the  Report  of  a  Cafe  in  the  latter 
Lapthorn,         end    of  the   Reign  of  King  James,  where  it 
R-    was  adjudged,  That  if  a  Clerk  were  prefented 
upon  a  Simoniacal  contract,  to  which   he  was 
not  party  or  privy,  that    yet  notwithftanding 
it  was  a  perpetual  difability  upon  that  Clerk,  as 
to  that  Living. 

O-o.El.78  2.  And  in  the  Cafe  of  Baker  and  Roger /,  M./^i 
and  43  El.  B.  R.  The  Cafe  was,Zte/br  agreed, 
the  Church  being  void,togivc  the  Patron  i8o/. 
for  the  prefentation,  who  prefented  his  brother, 
who  knew  nothing  of  the  corrupt  contract  till 
after  induction  :  And  though  it  was  clear,  that 
the  grant  of  the  Prefentation  during  the  vacan 
cy  was  meerly  void,  and  that  Baker  prefented 
as  an  Ufurper  ,  that  yet  notwithftanding  the 
Clerk  was  in  by  the  corrupt  contract ;  becaufe 
It  was  not  to  be  intended,thatthe  Patron  would 
have  differed  the  Ufurpation  ,  had  it  not  been 
for  the  corrupt  contracl::  and  there  it  fhould 
feem  by  Mr.  Juftice  Warburtov,  that  the  Clerk 
was  difabled  quoad  bane. 

Crojac.jSj.  And  in  a  Caufe  between  the  King  and  the 
Bulrt.3.^2.  Bifhop  of  Norwich,  Cole  and  Sair,  Sir  Gecrge 
O0<?£,who  was  a  Counfel  in  the  Caufe,  reports 
that  Sir  Edward  Ccok  affirmed  it  had  been  ad 
judged,  That  if  a  Church  be  void,  and  a  ftran- 
ger  contracts  for  a  fum  of  mony  to  prefent  one 
who  is  not  priyy  to  the  Agreement  ,  that  not- 
withflanding  the  Incumbent  coming  in  by  the 
Simoniacal  contracl:,  js  a  perfbn  difabled  to  en 
joy  that  Benefice,although  he  obtain  a  new  Pre 
fentation  from  the  King  ;  for  the  Statute,  as  to 
that  Living,  has  difabled  him  during  life. 
In£;  .  I  muft  acknowledge,  if  the  Law  be  fb  taken, 

it  is  very  fevcre;  but  let  us  hear  Sir  Edw.  Cook 

him- 
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himfelf  (peak,  and  he  in  his  Cement  upon  this 
Statute,  lays,  that  it  was  adjudged  in  the  be 
fore-mentioned  Cafe  of  Baker  and  Rogers,  that 
where  the  Prefentee  is  not  privy  nor  confenting 
to  any  fuch  corrupt  contract,  as  is  forbidden  by 
this  Statute  (becaufc  it  is  no  Simony  in  him  ) 
there  the  Prefentee  fhall  not  be  adjudged  a  di£ 
abled  perfbn  within  this  Act  ,  for  the  words  of 
the  Statute  are  (  And  the  ferfonfo  corruptly  gi 
ving:}  So  as  he  fhall  not  be  difabled,  unlefs  he 
be  privy  to  the  contract ;  and  fb  fays  he  there  it 
was  refblved,  M.  i  3  Jac. 

And  Sir  Edward  Cook  in  that  Book,that  goes  Co  1 2 
under  the  name  ofhismW/r&  Report&nd  with-  3  initJ54/. 
out  doubt  was  his  own,  reports,  That  it  was  fb 
adjudged  in  the  Cafe  of  Dr.  Hutchinfon  Parfbn 
of  Kenne  in  Devonflrire  by  the  whole  Court  , 
that  if  a  Clerk  be  prefented  upon  acorrupt con 
tract  within  this  Statute,  although  the  Clerk  be 
not  privy  thereunto;  yet  the  prefentation,  ad- 
mirfion,  and  induction  are  all  void  within   the 
Letter  of  the  Statute  :  for  the  Law  intendeth 
to  inflict  punifhment  upon  the  Patron  ,  being       .  , 
the  Author  of  this  corruption,  by  the  lofs  of  his 
prefentation  ;  and  upon  the  Incumbent,  who 
came  in  by  fuch  a  corrupt  Patron,by  the  lofs  of 
his  Living,  although  he  never  knew  of  the  cor 
rupt  contract ;  but  if  the  Prefentee  were  not 
cognizant  of  the  corruption,  then  he's  not  with 
in  the  claufe  of  difability  within  the  fame   Sta 
tute  ;  and  fb  (fays  he)  was  the  opinion  of  all 
the  Judges  of  Serjeants-Inn  in  Fleet  flreety  M* 
8.  Jac. 

And  it  feems  to  me  upon  the  penning  of  the 
Statute,  that  this  Opinion  is  more  rational  than 
the  former,  for  the  words  of  the  Statute  are ; 

'That 
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eem     That  the  ferfon  fo  corruftly  taking,  frocurinr  , 

th«*     ths  c*' feekmg  or  accepting,  (halite,  from  thenceforth 
•        .e   .      .     f,.~*\*.     '^     J  V. 
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that  is  Simoni-  be  Adjudged  a  disabled  perjon  in  Law ,  to  have 
ace  promoted,  or  enjoyj&c.  And  though  the  Incumbent  in  this 
may  uponavo-  cafe  take  and  accept  the  Benefice  upon  the  cor- 
Imtary  refigna-  rupt  contract,  yet  as  to  him  it  is  not  corruptly 
tionbedifienctd  takjnn,  *  But  this  being  a  point  thus  contro- 
witbtohaw  j  T  rL  n  i  j 

the  fame  Li-     verted>  1  twll  not  take  upon  me  to  determine, 

ving  again.  but  leave  it  to  thefjudgment  of  the  more  learned. 
Greg.Decret.de  f  I  fhall  in  the  next  place  (hew  what  con- 
trardatione  E-  trafts  have  been  held  Simoniacal  within  the 
pi  top  tit.,..8c  L  Caning  of  fa[s  La\y. 

5. t it. 5. cap. z 6.         T        ^.     /-  i  r^    ^  5          -« 

*  Qitxre  ^n  a  ^aufe  between  Dr. Gr aunt  and  one  J50ay- 

•\  W/?at  coxtratt  Jen,  it  was  held  j|  (upon  an  Evidence  to  a  Jury) 
fbattbcfaid      that  where  two  Parfbns  agreed  to  change  their 
Livings,  and  the  one  promifcd  his  Patron,  that 
66  OK*   if  ^e  wou^  prefent  the  other  with  whom  he 
was  to  exchange,  that  he  fhould  make  the  Pa 
tron  a  Leaie  of  his  Tythes  at  fuch  a  Rent ;  and 
this  was  held  Simony  ,  although  the  other  was 
not  privy  to  the  contract  he  making  the  Leafe 
after. 

More  $i£  The  Father  in  the  prefence  of  his  Son  being 

Cro.El.685-      a  Clerk,  purchafed  the   next  Advowfon  of  a 

c» -^t_    r  *     *  -  ^ 

Church,  the  prefent  Incumbent  01  the  Church 
being  fick,  and  nbt  likely  to  live,  who  fbon  after 
died  ,  and  he  prefented  his  Son ;  and  this  was 
held  Simony  within  this  Statute  :  But  if  this  had 
been  done  in  the  abfence  of  his  Son ,  it  had  not 
been  Simony,becaufe  the  Father  is  bound  to  pro 
vide  for  his  Son.  Qu#re  of  the  difference. 
Winch.  6  5.  And  by  Htttton  it  was  held  Simony  to  pur- 

Sheldon  verfus  cka£  the  next  Advowfon,  the  Incumbent  being 
Brett.  r-  .  & 

lick. 

Hob.  1 65-.  In  the  Cafe  of  one  Wincbtfmbe  againft  the 

Bifhop  offfincbeftir  and  Puktf  online  cafe  was, 

One 


Chap.?.        CoimfeUoi.  43 

One  Say  bargained  with  the  Patron  (the  Incum 
bent  being  iickj  for  ninety  pounds  to  present 
him  when  the  Church  fhould  be  void,  and  for 
the  better  affurance  took  a  Grant  of  the  next  A- 
voidance  to  Friends  in  truft  :  The  Incumbent 
died,  Say  was  prelented ,  and  this  was  held  Si 
mony  within  this  Law. 

There  is  of  late  time  a  prac~Hfe  introduced  by  Emds  for  Re. 
corrupt  Patrons,   that,  if  not  nipt  early  in  the^»*f««. 
budding,  will  make  this  good  Law  of  no  effect; 
I  mean  the  taking  Bonds  for  refignation.     And 
this  pra6Hfe  took  its  rife  from  two  cafes  in  Sir 
George  Crook's  Reports. 

The  firft  was  between  Jones  and  Laurence,  Cro.  Jac.  148. 
8  Jac.  The  Gale  was  thus :  Jones  had  a  Son  174- 
which  he  intended  to  be  a  Clergy-man,  and  ha 
ving  obtained  a  Presentation  from  Queen  Eliz,. 
for  the  Church  of  Street  bam  ,  agreed  with  the 
Defendant  that  he  fliould  be  prelented,  fb  that 
he  would  refign  when  Jones's  Son  was  qualifi 
ed  tor  the  Living ,  whereupon  the  Defendant 
entred  into  a  Bond  of  a  thoul'and  Marks  penal 
ty  to  the  Plaintiff  upon  this  condition  (  having 
firlt  recited  the  Agreement )  that  if  the  Defen 
dant  within  three  months  after  requeft  fliould 
abfblutely  refign  his  (aid  Benefice,that  then  &c. 
And  in  an  A&ion  of  Debt  brought  upon  this 
Bond,  the  Defendant  pleaded  non  requi/ivit  , 
which  was  found  againft  him  ;  and  in  Arreft  ojf 
Judgment  it  was  moved ,  That  this  Bond  was 
made  for  the  performance  of  a  Simoniacal  con 
tract,  and  therefore  void  ;  but  notwithftanding 
the  Court  gave  Judgment  for  the  Plaintiff;  and  Cro.ubi  fu^ra. 
two  reafons  are  given  for  the  Judgment ;  The 
firft  was,  becaufe  there  was  no  averment  of  the 
Simony ,  thefecond,  that  it  was  not  material  as 

to 
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to  the  Bond,  becaufe  that  Statute  did  not  make 
the  Bond  or  Contracts  void  ,  but  only  the  Pre- 
fentation,&c.  for  this -I  clearly  infer  from  the 
conclufion  of  the  cafe.  Bat  I  confefs  the  fenfe 
of  the  Court  was/hat  in  truth,  if  a  man  be  pre 
paring  a  Son  for  the  Clergy,  and  haveaLiving 
in  his  difpofal,  which  falls  void  before  his  Son 
be  ready,  he  may  lawfully  take  a  Bond  of  fuch 
perfonas  he  fhall  prefent,to  refign, when  his  Son 
is  become  capable  of  fuch  Living  ;  and  I  have 
nothing  to  fay  againft  that  Opinion,but  it  is  "ve 
ry  juft  and  reasonable,  Nature  obliging  that  eve 
ry  one  fhould  take  care  for  his  Pofterity:  But  if 
a  Patron  take  a  Bond  abfblutely  to  refign  upon 
requeft,  without  any  fuch  caule  as  the  prefer 
ment  of  a  Son,  or  to  avoid  Pluralities,  or  Non- 
re£dence,or  fuch  reafbnable,  caufe,  but  only  to  a 
corrupt  end  and  purpofe  to  exacl:  mony  by  this 
Bond  from  the  Incumbent ,  or  attempt  it ,  tho 
perhaps  theBond  may  be  good  againft  the  perfbrt 
that  entred.  into  it,  yet  I  am  clear  of  Opinion  for 
my  own  part,that  the  faidBond  makes  theChurch 
void,and  gives  the  prefentation  to  the  Kingjand 
it  fhould  feem  injones  and  Laurence  s  Cafe,that 
if  Simony  had  beea  averred,  it  would  have  been 
left  to  a  Jury  to  have  adjudged  what  the  inten 
tion  of  the  corrupt  Patron  was. 

Cno.Car.  1 8  <?.  The  other  cafe  upon  which  thefe  fubtil  Simo- 
Hutaii.  Jones  nifts  build  ,  was  between  Eabmgton  and  Wood, 
5:  Car.  i.  B*R.  where  the  Cafe  waslikewife  in 
Debt  upon  an  Obligation  with  a  Condition  , 
that  whereas  the  Plaintiff  intended  to  prefent 
the  Defendant  to  fuch  a  Living,  that  if  the  De 
fendant  upon  requeft  after  his  admiflion  Ihould 
refign,  that  then  the  Bond  to  be  void,&c.  Upon 
Qjer  of  this  Bond  and  Condition,  the  Defendant 

demurreda 
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demurred,  and  Judgment  was  given  for  the  Plain 
tiff:  But  all  the  Court  conceived,  that  if  the  De 
fendant  had  averred  ,  that  the  Obligation  had 
aeen  made  with  intent  to  exact  mony ,  make  a 
Leafe, 6cc.  which  in  itfelf  had  been  Simony  jthen 
upon  fuch  a  Plea  peradventure  it  might  have  ap 
peared  to  have  been  Simony,  and  thea  it  might 
}ave  been  a  queftion,  whether  the  Bond  had 
been  good  or  no  ;  but  upon  this  Demurrer  it 
did  not  appear  there  was  any  Simoniacal  con 
tract,  and  fuch  a  Bond  might  be  made  upon  a 
good  and  lawful  defign,  as  the  preferment  of  a 
Son,  as  in  Jones  and  Laurences'?,  cafe  before,  to 
avoid  Non-refidence,  Pluralities,&c.  So  that  it 
appears  by  both  thefe  Cafes,  that  Bonds  taken 
upon  prudent  and  juft  ends  to  refign,  are  non- 
Simoniacal,  but  where  fuch  Bonds  are  taken  up 
on  corrupt  defigns ,  and  it  be  made  appear  by 
any  fubfequent  practice  or  action ,  it  is  clearly 
Simony,  as  if  the  Bond  had  been  exprelly  to 
Day  mony  ,  for  what  difference  is  there  between 
i  Bond  exprefly  to  pay  mony, and  a  Bond  to  re- 
fign,  which  is  to  pay  mony,  if  the  Patron  fay, 
either  pay  me  fb  much  mony  or  refign,when  all 
:he  world  knows  in  fuch  a  Cafe  the  Parfbn  muft 
pay  the  mony,  or  refign  and  be  undone  ?  And 
:he  world  fhall  never  perfwade  me,  that  thofe 
•leverend  Judges  that  gave  thefe  Judgments  e- 
^er  intended  further :  and  I  hope  that  thofe  Re 
verend  Judges,  that  now  fupply  their  places, 
>vill  difcountenance  and  difcourage  fuch  practi- 
;es  that  tend  fb  much  to  the  ruin  of  the  Church 
ind  Religion ;  for  I  know  no  Law  that  tends 
more  to  the  advancement  of  learned  and  religi 
ous  men  than  this  Law  doth  ,  and  therefore 
ought  to  have  abenign  conftruction  to  the  end  it 
^vas  defigned,  I 
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Noy  12.  T.  i  y  I  find  a  Cafe  reported,  I  cannot  fay  that  it  is 
Jac.  ra  105-  i.  foy  an  Authentick  hand,  but  fuch  as  it  is,  I  will 
give  it  the  Reader  ,  it  was  between  Sir  John 
Pafcal  and  one  Clerk,  in  the  i  ^th  year  of  King 
James)  upon  Evidence  to  a  Jury  it  was  held  ^ 
that  fuch  a  Bond  was  Simoniacal,  but  the  Cir- 
cumftances  not  appearing  in  the  Book,  the  Cafe 
can  be  of  no  great  Authority. 

But  before  I  fhake  hands  with  thefe  Bonds  of 
Refignation,  it  will  be  convenient  I  give  my 
young  Clergy-man  fbme  Cautions  again  ft  them; 
for  it  is  an  old  faying,The  Rcfetter  is  worfe  than: 
the  Thief,  for  without  Refetters  there  would  be 
few  Thieves. 

Advice  agantfl      And  1. 1  hold  it  a  great  difreputation  for  any 
Bonds  fir  RC-    Clergy-man  to  give  any  fuch  Bond,which  may 
f&txtion.          have  the  leaf!  tincture  of  Simony ;  nor  do  I  be 
lieve  any  man  cf  worth  will  do  it,  unlefs  it  be 
upon  fuch  reafons  as  aforefaid. 

'L.  If  fuch  Bond  carry  with  it  a  Simoniacal 
corrupt  defign,it  makes  the  Clerk  no  lefs  guilty 
of  Simony  than  the  corrupt  Patron  ;  and  then' 
the  Clerk  not  only  lofes  his  Living  by  this  Sta 
tute,  but  is  for  ever  incapacitated  to  have  it  by 
Coneil.Remenf.  an7  future  Plantation,  and  by  the  Canon-Law 
fi  quis  vendide-  is  to  be  degraded  and  incapacitated  to  all  other,- 
rit.  3  Inft.i53.  C.T.^.i.  Presbyter fiy&c. 
MarSineNoy         Laftly,  If  he  do  not  refign  upon  requeft,  he 
is  fubjecl:  to  the  whole  penalty  of  the  Bond  ;' 
for  Simoniacal  Bonds,  Contracts ,  &c.  are  nor 
made  void  by  this  Acl:,but  only  the  Prefentment,' 
&c.  And  fo  you  may  obferve  a.  difference  be 
tween  malum  in  fe,  and  malum  frohibititm  by 
the  Statute,  or  by  the  Canon  Law,  whereof  the 
Judges  at  Common-  Law  take  no  notice. 

Thcfe  Bonds  for  Resignation   are  become  fo- 
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frequent,  that  hardly  a  Living  pafles,  unlels  by 
Perfbns  of  Honour,  without  them, and  very  ill 
ufe  is  made  of  them.  There's  a  poor  Vicar  in 
my  Neighbourhood  that  has  a  Vicarage  but  of 
Apl.fer  annum^  and  was  forc't  into  one  of  thefe 
Bonds  to  obtain  it,  and  his  Patron  takes  from 
him  Tythes  of  half  the  value  of  the  Qaurch  , 
and  he  dares  not  queftion  him  for  them  j  Oftts 
eft  medico.  It  is  time  for  the  Clergy  to  pre 
fer  a  Bill  in  Parliament,  not  only  to  make  all 
fuch  Bonds  void,  but  likewife  all  Bonds  ,  Bills, 
Covenants,  Promifes,  Judgments ,  Statutes  and 
Recognizances,  made  or  entred  into  upon  any 
Simoniacal  contract.  Certainly  no  good  man 
would  oppofe  it,  a  fit  undertaking  for  my  Lords 
the  Bifhops. 

It  is  now  to  be  confidered,  what  Covenants 
or  Agreements  (hall  be  faid  to  be  Simoniacal 

.  .  ?     t  .    T  greements  are 

within  this  Law.  ^  ^ithin  tkif 

If  a  Father-in-Law,  upon  the  marriage  of  his  Lav. 
Daughter,  covenant  with  his  Son-in- Law  with-  Cro.  Car.  415.,' 
out  any  confideration,but •  voluntarily ,that  when 
fuch  a  Church  falls  void  ,  which  is  in  his  gift  % 
that  he  will  prefent  him  to  it,  this  is  no  Simony 
within  this  Law  ;  but  it  fhould  (eem  ,  that  fiich 
Covenant  in  consideration  of  marriage^  or  any 
other  confideration  had,  made  it  Simoniacal. 

So  where  the  Patron  took  a  Bond  from  the  N°y  1 42, 
Prelentee  to  pay  io/.  yearly  towards  mainten- ?^ker  J€rf"us" 
ance  of  his  Predeceffor's  Son,  whilft  he  remain 
ed  in  the  Univerfity  un  preferred  ,  was  held  no 
Simony :  And  in  that  cafe  it  was  faid  by  Fofter 
Juftice,  that  it  was  adjudged  in  the  Earl  of  Suf- 
(exs  cafe,  wheraahe  Patron  took  a  Bond  of  the 
Incumbent  to  pay  5  /.  per  annum  to  the  Widow 
of  his  Predeceflbr,it  was  no  Simon}7;  thefe  were* 


good 
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good  charitable  Resolutions  j  /eJ  ^*/*er*  m/c- 
nem  inde  ;  and  jptyfor  (aid,  that  not  with  Hand 
ing  great  oppofition  in  that  cafe,  the  Parfbn  en 
joyed  the  Living  at  that  time. 

In  the  next  place  it  will  be  fit  to  confider  , 
what  Church  Preferments  are  within  this  Law ;  " 
the  Statute  only  names  Benefices  with  cure  of 
Souls,  Dignities  in  the  Church,  Prebends  and 
Livings  Ecclefiaftical.The  word  Benefices  with 
cure  of  Souls ,  feems  chiefly   aimed  at  Parfbns 
and  Vicars  in   Churches  Parochial:  Dignities 
2.  Inft.  155.*.     comprehend  Archbifhops,Bi(hops, Archdeacons, 
Deans,  Chancellors,  Treafurers,  Chaunters,Pre- 
cantors>  Officials,  &c.  For  Dignities  Ecclcfrafti- 
ca^  are  defined  by  the  Civilians  to  be  Admini- 
Dnarynus  de    ft  ratio  cum  Jurifdiftiom  a  It  qua  conjunct  a.  And 
Jams  Ecclef.     Lindivcod  tells  us  ,  Dignitas  eognofcitur  altero 
Minifr.&  Be-    Je  iY'ibus  modis,  frimo  quandt  btmficium  habet 
repcii^w.'L.c.    adminittratiomm  rerum  Ecclefiafticarum  cum 
Lindw.*vrp.  Efu-  ^      -r^ti-  r  U    i 

rientes    wari-  jMijtmhone  :  Secundo  ex  eo  quoa  babet  nomen 

ti#  wrbo  dig-  dignitatis  cum  yrd>rogaU<ua  in  choro  &  capitulo: 
nitfitc.  Tcrtio  r^uando  conftittttio  <vd  confuetudo  Eccleft^e 

habet ,  quod  beneficium  habeatur   &  reputetur 

fro  dignitate. 

Capjtt  clerica-  And  in  another  place  fpeaking  of  Dignities , 
lis  'verb,  dignit.  \^  (^ySj  Proprie  loquendo  de  digmtate  or  do  EpiJ- 
B,it  for  ^utko-  u  dl-  fanitas  :  fc  Mbates  ,  Priores 

nties  at  Com-        *  7         1*     /r  •   i    '  \->    -r  r 

wmLaTov>bichcmru™tuMe*'>&   officiates  Epifcopi ,  dicuntur 

jballbe  Digm-   dignit ates^  &  in  inferior ibus  Epijcopo  jus  non 

ties  fit  1 7  H.^.  imfonit  nomen  dignitatis,  nifi  Archidiaconis  & 

5.  zf  E.  T,-^>  ^Irchipresbyteris  ,   propter  junfdiB'ionem  ,  & 

ji.no  meij.  17  «Yteeminentiam  ,  quas  habent  flipcr  altos  :  Imo 

L.  3.  3 1. 1 1  H.y        ,r  *    i  •  i-  11         7i 

«o.  14  H^  ^cet   (fayshcj  Arclndiacom   millam   babercnt 

14.- 17  H.  ^.3.  Jurifdiciionem  ex  confuetud'ine,  tamen  ratio  no- 
27  1-1.3 .  i  o.  minis  fonat  in  dignit  at  em^&c. 

Prebends  are  particularly  named,and  Livings- 

Ecclcii- 
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EccleiiafHcal  are  words  of  a  large  extent,  and  FJetcher  verfus 
draw  in  Donatives  within  the  penalty   of  this  Machalier,T.  7 
Law,  as  hath  been  adjudged, though  they  have    ar>i'E 
no  cure  of  Souls. 

Having  held  the  Reader  fomething  long  in 
Tfiy  Difcourfe  upon  the  matters  relating  to  the 
firil  Paragraph  of  this  Statute ,  I  mall ,  after 
feme  general  Obfervations  upon  it ,  draw  to  a 
Conclusion. 

And  firft  it  is  to  .be  obferved,  That  where  a-  w^  ™*y  fa^ 
ny  Clerk  is  in  by  Simony,  or  any  other  djgni- "  ^2/J^ 
fied  perfon,  every  ftranger  as  well  as  the  King,  nota 
may  take  advantage  of  it :  And  therefore  if  the 
Parfbn,  Vicar,  or  other  dignified  Perfon,  mall 
bring  any  Action  for  the  Ty  thcs,or  other  things  ^  . .  ^ 
belonging  to  his  Church  ;  the  Defendant  may  vl^s  ^1 
avoid  the  Action,  by  proving  that  the  Plaintiff  p.i  7  Jac.  Hob. 
obtain'd  his  preferment  by  a  Simonmcal  contract".  167,168,  177- 

And  note  ,    That    a  Simoniacl  Contract  , 
where  the  party  is  not  presented  in  purfuance  ^'ecu'd™ 
of  it,  is  not  within  the  penalty  of  this  Law  j  but 
it  mould  feem,  that  if  one  that  has  no  right  pre- 
fentaClerk  upon  a  Simoniacal  contract,  he  is  Hob;  167. 
within  the  penalty,  though  an  Ufurpcr,  but  not 
as  hath  been  faid,  to  give  the  King  the  Prefen- 
tation. 

It  hath  been  a  queftion,-  Tf  tlie  Clerk  which  Simcnift  diet 
comes  in  by  Simony   dye  in  poffdfion  of  the  ^*y^  !.  'y ^e 
Church,  whether  the  King  mould  lofe  his  Pre-  ^yg 
fentation :  But  it  hath  been  refblved  that  he  mall 
not ;  for  the  Statute  makes  the  Prefentation  , 
Admiflionjiifthution,  and  all  void ;  fo  that  the 
Church  was  never  full  of  an  Incumbent,  &  nul- 
lum  tempus  occurnt  Regi.     But  if  the  King  fuf- 
fer  an  Ufurpation  by  the  Patron,  or  any  other, 
prefenting  another  Clerk,  who  is  infthuted  and 

E  vi- 
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induced,  and  after  dyes  Incumbent,  in  fuch  cafe 
the  King  lofesrhis  Prefentment ;  and  fb  it  fhould 
feem,  if  the  Incumbent  refign ,  or  be  deprived, 
the  Church  having  been  once  full. 

simony  und?*-  And  note,  there  maybe  Simony,  and  neither 
tron  and  clerk  patron  nor  Clerk  content  or  be  privy  toit;ancl 
f*"'  ^  yet  the  Church  for  that  turn  is  by  Statute  gi- 

Porter,CpUi7  ven  to  r^e  *^nS  :  tfthe  Clerk  be  prefented  by 
Jac.  B.R.  the  means  of  fuch  corrupt  contraft,  though  nei 

ther  Patron  nor  Clerk  were  privy  or  contenting 
to  it ;  fb  the  King ,  though  he  himfelf  cannot 
be  guilty  of  Simony,  may  prefent  upon  a  Si- 
moniacal  contracl:  between  others,and  fuch  Pre- 
fenration  is  void  by  this  A6r. 

Pardon  of  Si-  Suppofe  a  Clerk  be  prefented  upon  a  Simo- 
twmy  the  effett.  niacal  contract,  and  then  the  King  or  Parlia- 
Leaverf.  Smith  menfj  ^  jSj  tjie  j^jng  jn  parliament  with  the 

C  B  cohti^1     '  Affent  of  his  Lords  and  Commons ,  pardons  all 
Simony  by  exprefs  or  general  words,thoughthis 
Hob.  167-:       may  pardon  the  Penalties ,  yet  the  Church  re 
mains  void. 

De  minifleriis        1  ft  all  now  conclude  this  Paragraph  with  the 

c^  hah.  i .  q.\.     faying  of  a  holy  Father  of  the  Church  ,  w&.  St. 

Canon  cum  Or-  ^ml?rofe  Upon  fa\s  -SubjecT:  ',  Cum  ordinaretur 

E fife  of  us  quid  dedit?  aurum  fuit :  quid*  per 'di- 

dit?  amma  fua  fuit  :  Cum  alium   or  dinar  et 

quid  accefit  ?  aur  urn  fuit :  quid  dedit  ?  Lefra 

fuit. 

;  Inft.  15- yv  I  am  now  come  to  the  fecond  Paragraph  of 
The  retfm  of  th|s  Statute,  which  Sir  Edward  Cook  (who  was 
the  Paragraph  a  Member  of  this  pariiament;  teUs  us  was  ad- 

aramp  precipi-    ,    ,  .  .  ,     n  /  .  i     •  -r 

tate  Adnnffwis.  "e<^  to  avoi(^  haity  and  precipitate  admiiiions , 
inlHtutions  and  inductions,  &c.  to  the  prejudice 
of  thofe  that  have  right  to  prefent,  and  thereby 
putting  them  to  their  Aclions  to  recover  their 
rights,  and  there  are  feldom  Bribes  (  as  I  may. 

fay; 
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fay)  in  this  cafe  given,  where  the  Patron  has  a 
good  and  fare  Title. 

The  taking  or  giving  abovethe  ufual  Fees  in 
this  Cafe,  is  as  well  dangerous  to  the  Clerk  as 
the  Officer  j  for  the  Church  (hall  be  void  ,  fb 
that  the  Patron,  that  has  right  to  prefent,  may 
prefent  again ;  and  the  Ufurper  and  Officer  that 
takes  more  than  his  fees  for  fuch  expedition  , 
forfeits  double  the  value  of  the  Benehce  for  u 
year,not  according  to  the  rate  iivthe  Putt-fruits 
Office,  but  according  to  the  very  true  value  : 
But  upon  this  Claufe  no  disability  reils  upon 
the  Incumbent  ,  but  that  he  may  by  the  true 
Patron  be  prefented  again  ;  nor  Lapfe,  till  aftt  r 
fix  months  from  the  time  of  notice  given  by 
the  Bifhop,  &c. 

And  obferve  the  penning  of  this  Claufe  :  It  When  tt?e 
is  not  that  the  Church  fhall  be  ipfo  facto  void,or  Church  jlatl  fa 
that  the  Inftitution,  &c.  Ihould  be  void,  but r 
that  it  fhall  be  eftfoons  void ,  and  that  the  Pa 
tron  fhall  prefent,  as  if  the  perfbn  were  natural 
ly  dead  :  So  that  it  fhould  feem  the  Church  is 
once  full  by  this  inftitution  and  induction  >  and 
hence  there  may  fbme  doubts  arife,  whether  the 
Church  ihall  be  void  ipfo  fadh  ,   or  whether  it 
mult  be  avoided  by  Ecclefiaftical  Sentence  of 
Deprivation  :  Butitfeems  to  me,that  the  Patron 
may  prefent  immediately  without  any  Sentence 
EcclefiafticaK 

3.    The   third'  Paragraph  of  this  Statute  is  Reflation  and 
made  again!!:  fuch  as  Ihall  corruptly  for  mony, 

r°  r  r    r    J  iy 

peniion ,  or  other  benehr,  relign  or  excnange 
their  Livings  with  any  other  :  In  that  Cafe  as 
well  the^iver  as  the  taker  forfeits  double  the" 
Sum  of  mo,ny,&c.  given  and  received  }  but  this 
Claufe  works  no  avoidance  or  difability  in  the 
perfon  that  is  guilty,  E  %  The 


The  Ecdefiafli 
cat  ju 
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The  4.  Paragraph  preferves  the  Ecclefiaftical 
Jurfcli&ion,  that  they  may  proceed  judicially  to 
cenfure  the  Parties  for  their  corruption  in  buing 
&  felling  Church  Preferments:wherein,as  fhould 
feem,the  Ecclefiaftical  Laws  in  fbme  circumftan- 
ccs  are  more  fevere  than  this  Statute^  for  by  that 
Law,  as  I  take  it,  he  that  is  convicted  of  Simo- 
ny^  is  after  incapacitated  not  only  to  fbat  Li 
ving,  but  to  all  other  Church  Preferments;  but 
of  this  be  informed  by  theCanonift.  But  I  know 
noreafbn,  why  thofe  corrupt  Patrons  that  take 
Bonds  for  refignation  without  any  realbnable 
caule  apparent,  may  not  be  called  to  an  ac 
count  before  the  Ordinary  ,  and  puniftied  by 
Ecclefiaftical  Cenfures,  if  it  appear  they  were 
taken  to  any  corrupt  end,  or  if  afterwards  he 
fhall  endeavour  to  exact  mony  by  colour  of  a- 
ny  fuch  Bonds. 

I  am  now  come  to  the  laft  Paragraph  of  this 
Li*  Statute,  which  is  alfo  a  two-edged  Law  ,  that 
cenfes  to  preach.  pun\^s  as  we\\  tne  gjvcr  as  t9fccr  of   greater 

fee  or  reward  than  the  ordinary  and  juft&sfor, 
or  for  procuring  any  perfbn  to  be  ordained  or 
made  a  Minifter,  or  giving  any  order  or  licence 
to  preach,  &c.  but  this  is  more  fevere  upon  the 
Clergy-man  than  the  Officer:  for  the  Officer  on 
ly  forfeits  forty  (hillings,  but  the  Clergy-man 
forfeits  ten  pounds  ,  and  all  the  Livings  he  (hall 
take  within  (even  years,  are  made  void  by  this 
Law  after  Induction  ;  (b  that  for  (even  years 
an  Incapacity  lies  upon  the  Clerk  ,  how  careful 
ought  Clergy-men  to  be,  what  Fees  they  give 
f  >r  their  Orders?  And  note  the  manner  of  the 
penning  of  this  Paragraph  ,  that  the  Church 
ihall  not  be  void  till  after  Induction.  The  firft 
Paragraph  makes  the  prelentadon  >  infthution 

and 
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and  induction,  and  all  void :  So  that  the  Church 
in  that  cafe  is  never  full.  The  fecond  Paragraph 
makes  it  void,  not  till  after  the  corrupt  admi£ 
fipn,  inftitution,inftallation,  induction,  inve&i- 
tureor  placing ;  and  this  not  till  after  inducti 
on;  by  which  means  the  Grantee  of  the  next 
Avoidance  that  prefents  fuch  Clerks ,  cannot 
prefent  again  :  And  fb  it  is  where  the  Patrons 
prefent  by  turn,  the  prefenting  fiich  a  Clerk  Co.j.  102.1. 
will  fatisfie  a  turn,  if  inducted. 

Laftly,  obferve  all  pecuniary  forfeitures  and  How  thefirfei- 
penalties  within  this  Statute  are  given  to  the  tures  nre  t9  h 
King  and  Informer,  and  are  to  be  recovered  by  n 
Bill,  Plaint,  Action  of  Debt  or  Information  in 
any  of  his  MajefHes  Courts  of  Record  ;  that  is, 
the  Chancery,  Kings  Bench,  Common  Pleas9and  GlGg°ry's  cafe, 
Exchequer  at  Weftminffier ;  but  not  in  any  in- 
feriour  Court  of  Record,  and  no  eflbign,  pri- 
viledge,  protection  or  wager  of  Law  is  to  be 
allowed  ;  but  I  conceive  the  priviledge  or  pro 
tection  of  Parliament  are  not  intended  in  thefe  ^  % 
general  words ,  but  the  common  protections 
and  priviledges  of  Officers  and  Courts.    Idea 
cju&re  inde.                                                           &v*ere. 

It  is  not  proper  for  this  Difcourfe  to  examine  Set  a  Canon 
by  what  Authority  any  thing  at  all  is  taken  for  "gwnfl  #,  ™A 

giving  Orders,  AdmifTio'ns  ,  Inftitutions,  &c.  f^/^^/7 
°      a     •         r         ^        •  -a.-  -be  taken  by  the 

imce  pur  Saviour  (ays,  Gratis  accepiftts,  grafts  cier^f 

date  :  However,  fince  it  is  a  thing  (I  doubt)  Lindw.  c. 
too  much  pra&ifed,  ufe  has  made  it  feem  lav-JWj  &•  mife- 
ful,  by  which  means  it  is  fwallowed  as  a  due  raW"- 
fee  without  examination  of  the  matter  ;  I  fhall  Mit-IO-v-8* 
therefore  put  them  that  are  concerned  in  mind 
of  two  other  Canons,  and  then  leave  the  mat 
ter  to  further  confederation  ,  and  amongft  thofe 
Canons    that  are  called  the    Canons  of  the 
E   3  Apoftles, 


Part  r. 

Apoftlcs,  I  find  one  to  this  effe& : 

Can.  30.  Si  yuts  Epifcoput,  aut  Tresbyter,   ant  Diaco- 

nus,  per  pecuniam  bane  obtinuerit  dignitatem  , 
Jtfreeatur9  &  ipfe  ordinator  ejus  a  communions 
omnibus  modis  abfcindatur, 

And  in  the  Council  ofCkalcedon  to  the  fame 
effect,  which  follows : 

Si  cpiis  Epifcopus  perpeeuniamOrdinatiomm 
fecerit  ,  &  pretium  redegerit  Spiritus  Sancti 
gratiamqute  vendi  non  poteft,  Ordina'vern^ue 
ptr  pecuniam^  Presbyterum^  aut  Diaconum^  <vel 
quemlibet  de  htis^  c[ui  co^nonjinantur  in  cltro  9 
fromo'vent,  &  difpenjatorem  aut  defenjorem , 
*vd  quemlibet  qui  /  ubjectus  eft  regula  ,  pro  Jtii 
titrpijflmi  lucr'i  commodo  ,  is  yui  hoc  attentare 
frobatus  fuerit^  propni  gradtis  periculufubj ace- 
bit ,  &  c[m  ordtnattt)  'eft^  nihil  ex  hac  ordinati- 
ene,  *vel  promotione  qua  eft  pro  negotiations  fa^ 
eta  pm fie iat,  fed  ft  alienus  a  digmtate^  veljoli- 
citudine,  auampecuniis  acqm ]pevtti&c.  ConciL 
Cabilonenfe,  ca.  1 6.  adeanden  fententiam. 

But  it  may  be  it  will  be  (aid,  that  thefe  Ca 
nons  are  againft  felling  of  Orders  ,  but  not  a- 
gainft  ancient  and  juft  fees,  to  which  hear  what 
the  Council  of  Orleans  fays  : 

Can.?.  jyfo  ^ujs  £p'^copus  quibttflibet  caufis  'ud  Epif- 

copcrum  Qrdmationibus  ctfterorumyue  Clerico- 
rum  (iliquidacctpereprjejumat )  quia  Sacerdo- 
tem  nefas  eft  cupiditatis  venalitate  corrumpi. 

Can.^j.  And  the  Council  of  Later  an  under  Pope  Inno" 

cent  the  Third,  decreed,  Ne  pro  confecrationi- 
bus  Epifcopontm^  aut  btnedictionibus^aut  or  dint" 
bus,  ali^utid  accipiatur.  And  to  the  like  effccT: 
is  the  Council  or  Braga^  -ca.  4,. 

Czp.stfva  &        And  our  own  Canons  are  to  the  fame  effect, 
and  limit  the  Clerks  fees  to  twelve  pence  for 

Letters 
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Letters  of  Inftitution  and  Collation ,  and  fix 
pence  for  Letters  of  Orders  :  But  he  that  has  a 
mind  to  fatisfie  himfelf  herein  further ,  let  him 
read  that  moft  excellent  Hiftory  of  the  Coun 
cil  of  Trent ,  which  is  faithfully  tranflated  by 
Sir  Nathaniel  Brent ,  where  this  point  is  ex 
cellently  difcufled  Pro  and  Con  ,  where  I  will 
leave  my  Reader,  and  -  conclude  this  Chapter  , 
and  in  the  next  place  fliew  my  Par/on,  Vicar, 
Sec.  what  he  is  to  do  before ,  at,  and  after  his 
Admiffion,  Inititution,  and  Induction. 


CHAP.     VI. 

Tihe/ixth Chapter  Jhews  what  a  Clerk  i* 
/  to  do  bt forest,  and  after  his  Admt{- 
pony  Inftitution,  and  Induttion^  to 
make  him  a  com  fie  at  Tar/on.- 

'  '•"» 

NO  man  at  this  day  is  capable  to  be  Par-  Every  Parfo 
fbn,  Vicar,  &c.  before  he  is  a  Priefr.  in  and  Vicar 
Orders,  which  he  cannot  be  before  he  is  four  be  *  &*$•. 
and  twenty  years  of  Age,  as  has  been  faid ;  and 
if  any  perfbn  mail  be  admitted  ,  infHtuted  and 
indu&ed  into  any  Living  before  he  is  in  Holy 
Orders,  his  admiflion,  inflitution  and  induction 
are  void  by  the  late  A6t  of  Uniformity :  Second-  Star.  1 4  Car 
ly,  He  muft  make  his  Subfcription  according  caP-4- 
to  the  faid  Ad,  and  have  a  Certificate  from  the  f 
Bifhop,  or  &c.  under  his  Hand  and  Seal ,  that 
he  hath  fb  done  ;  and  then  within  two  months 
after  he  is  inducted  ,  he   muft,  during  Divine  1 3  Eliz.  w. 
Service  (that  is,  after  fome  part  of  the  Divine 
E  4  Service 
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Service  of  the  Church  for  that  day  appointed  is 
read,  and  before  the  whole  is  finifhed)  read  the 
Njne  and  thirty  Articles  of  Religion  in  the  Pa- 
riih  Church,  &c.  into  which  he  (hall  beinduft- 
e^>  and  declare  his  unfeigned  aiR:  it  and  confent 
to  all  that  is  therein  contained;  and  in  default' 
herein,  the  Church  is  ipfo  facto  void  without  a- 
ny  ientence  declaratory  ;  and  it  is  not  enough 
for  him  to  declare  hisaflent  to  them  fb  far  as 
they  are  agreeable  to  the  Word  of  God  5  or 
with  any  qualification,  but  pofitively. 

And  he  muft  likewise  upon  fome  Sunday  or 
Lords  day  ,  within  two  months  after  a6r.ua! 
poffeftion  of  fuch  Benefice,  &c.  (  which  is  in 
tended  within  two  months  after  indu6Hon  orin- 
ftallation,&c.Jread  the  Book  of  Common  "Prayer 
(i.e.  the  whole  Service  of  the  Church  appointed 
for  that  day,as  it  is  there  appointed)  and  like  wife 
declare  'his  affent  and  confent  to  all  the  matters 
and  things  thereiil  contained  in  thefe  words  ;  | 
p^  g  do  declare  my  unfeigned  affent  and  con- 
'  Jent  to  all  and  every  thing  contained  and  pre- 
fcribed  m  and  by  the  Bock,  intituled  ,  The  Book 
of  Common  Prayer  and  Adminiffi  ration  of  the 
Sacraments^  and  cthtr  Rites  and  Ceremonies  of 
the  Church,  according  to  the  ufe  of  the  Church 
bf  England,  tcgether  with  the  Pfalteror  P/alms 
of  David,  fointed  as  they  are  to  be  fung  or  j  aid 
in  Churches  ,  and  the  form  or  manner  of  ma- 
'king,  crdamtrg  and  consecrating  of  Biflieps  , 
Friers,  arid  Deacons. 

And  fiich  Par/on,  Vicar,  &c.  mufl  within 
tiaree  montjls  after  hjs  Inftitution,  upon  (bme 
Lords  day,  during  Divine  Service  (that  is  ,  as 
hath  been  fa?d,  after  fome  part  of  it  be  read  , 
andkfjreail  be  read)  publickly  and  openly 

read 
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read  his  Certificate  from  the  Bifliop,  &c.  of  his 
Subfcription  to  the  Declaration  following  j  and 
he  muft  at  the  fame  time  read  the  Declaration 
or  Acknowledgment  it  (elfin  the  Church  where 
he  is  to  officiate,  before  the  Congregation  there 
aflembled.  The  Declaration  follows : 

/  A.  B.  declare,  that  it  is  not  lawful  upon  any 
fretence  whatfoe*ver9  to  take  Arms  againft  the 
King  :  And^  that  I  do  abhor  that  treafonable 
fofition  of  taking  Arms  by  his  Authority  a- 
gain  ft  his  Perfon^  or  against  thofe  that  are 
commijjionatedby  him ;  And  that  IwilFconform 
to  the  Liturgy  of  the  Church  of  England,  as  it 
is  now  by  Law  eftablifted.  And  I  do  declare 
that  I  do  hold,  there  lies  no  obligation  ufon  me, 
or  on  any  other  perfon,  from  the  Oath  commonly 
called  The  Solemn  League  and  Covenant ,  to 
endeavour  any  change  or  alteration  of  Govern- 
went,  etther  in  Church  or  State  ;  And  that  the 
fame  was  in  it  f elf  an  unlawful  Oath,  andim- 
fofed  on  the  Subjecls  of  this  Realm  againft  the 
known  Laws  and  Liberties  of  this  King 
dom. 

And  if  anyParfbn,  Vicar,  &c.  fail  in  the  do 
ing  of  any  of  thefe  things  before-mentioned,  or 
any  of  thefe  things  be  neglected  ,  the  Church 
becomes  void ;  and  the  Clerk  that  makes  fuch 
failure,  in  Cafe  he  fliall'  fue  for  his  Tythes ,  or 
any  other  Church  duty,  or  other  thing  belong 
ing  to  his  Church:.  If  the  Defendant  infift  upon 
it,  muft  prove  the  doing  of  all  thefe  things:  But 
uiually  the  Judges  in  favour  of  the  Clergy,after 
they  have  been  in  pofleffion  of  their  Livings^nm 
or  twenty  years,  or  any  confiderable  time,xwill 
prefume  all  thefe  things  regularly  done,and  will 
not  put  the  Paribns5&c.  to  the  precife  proof  of 
them,  And 
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'Mvice  to  the       And  it  is  to  be  obferved,  that  the  Par(bns,Vi- 
Clergy.  cars,&c.  muft  upon  the  acceptance  of  every  new- 

Living  or  Ecclefiaftical  Preferment  within  this 
Law,  repeat  alJ  thefe  things  j  for  the  perform 
ance  of  all  thefe  things  upon  the  taking  of  one 
Living,  will  not  fatisfie  for  any  other. 

I  (hall  give  my  Reverend  Clergy-men  there 
fore  this  caution,  that  if  any  of  them  have  ac 
cepted  any  Ecclefiaftical  Preferments ,  and  have 
negligently  omitted  any  of  thefe  things,and  that 
thereby  they  may  be  lapfed  to  the  King  ,  that 
Ratals  Entries.  tney  obtain  Prefentations  from  the  King  ad  Co- 
Quare  Imped,    rclorandum ;  and  that  thereupon  they  perfect  all 
Roy  22.  pio.     their  former  neglects ;  or  they  may  obtain  Let- 
i"  H '       •     ters  Patents  °f  Confirmation  ,   which  may   be 
Hob. 302.V      pleaded  in  bar  of  any    Quare  Imfedit  after 
Pycr,  5 p2..p. 70.  brought  by  the  King. 

14  H.4.36.bv       And  for  the  future  ladvife  them,  that  they 
a  5  £.3.47.3.     £rij.  kave  fome  credible  Witnefles  prefent,when 
Raft  Entries      t^ev  raa^e  tne^r  Subfcriptions  before  the  Bifhop; 
Quare  imped.    and  that  they  atteft  the  Bifhops  Certificate;  and 
in  Roy  21.       that  they  get  two  Books  of  Articles  ;  and  that 
when  they  read  the  39  Articles,  they  give  one 
of  thofe  Books  of  Articles  to  fbme  credible  Pa- 
riCiioners  to  read  with  them,  and  then  atteft  the 
Book,  that  they  were  prefent ,  and  heard  the 
Clerk  read  the  faid  thirty  nine  Articles  during 
the  time  of  Common  Prayer  ,  and  declare  his 
unftigned  aflent  and  confent  to  all  the  matters 
and  things  therein  contained ,  by  fubfcribing 
their  names  thereunto  ;  and  that   the  Clergy 
man  keep  fafely  the  faid  Book  of  Articles  with 
this  atteitation. 

And  I  advifc,  that  when  he  reads  the  Book  of 
Common  Prayer,  which  muft  (as  above  is  faidj 
be  read  Morning  and  Evening ,  in  all  things 

which 
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which  is  prefcribed  therein,  within  two  months 
after  indu6Hon  ;  that  he  likewife  make  fbme  in 
telligent  Parilhioners  to  read  with  him,andgive 
them  a  Copy  of  the  Declaration  aforefaid,  and 
at  the  foot  of  it  take  an  atteftation  under  their 
hands,of  his  reading  the  (aid  Book  of  Common 
Prayer  and  Declaration,  which  may  be  done  in 
this  form. 

Firft,  in  a  fair  legible  hand  write  the  Decla 
ration  aforefaid,  then  write  under  to  this  effect, 
Memorand.  That  upon  Sunday  the 
day  of  in  the  year  of  our  Lor% 

A.  B.  Parfon  ofD.in  the  County  of  Dread  Corn- 
won  'Prayers  in  the  Parifh  Church  of  D.  afore- 
faid,  both  in  the  Forenoon  and  Afternoon  of  the 
fame  day,  according  to  the  Form  and.  Order 
frejcribed  and  directed  by  the  Book,  intituled  y 
The  Book  of  Common  Prayer  and  Adminiftrati- 
on  of  the  Sacraments,  and  other  Rites  and  Ce+ 
remonks  of  the  Church,  according  to  the  vfe  of 
the  Church  of  England  together  with  the  P fal 
ter  or  Pfalms  of  David,  fainted  as  they  are  to  be 
fung  or  Jaid  in  Churches,  the  form  or  manner 
of  making^  ordaining  and  confecrating  of  Bi- 
flops,  Priefts  and  Deacons  ;  and  immediately 
after  the  reading  the  fame,  made  a  Declaration 
of  his  unfeigned  aflent  and  confent ,  to  all  the 
matters  and  things  therein  contained  in  the 
form  and  words  above  written :  And  then  let 
the  Witneffes  hereunto  fublcribe  the  fame  Cer 
tificate  ;  which  the  Clerk  is  to  keep  carefully 
with  his  Inftitution,  Induction  and  Certificate  , 
with  the  Book  of  Articles  attefted,  as  is  before 
directed.  And  in  thefe  things  I  advife  all  Cler 
gy-men  to  be  very  tender  and  careful. 

There 
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1 1  El.cap.i  i.  There  was  an  Aft  made  in  the  thirteenth 
Wkatagt*  year  Of  Q_ueen  Elizal,etl,,  That  nonefhoulJ  be 
Ptrfin  N*M  «  ^^  w  ^  Sew^  „„/,,/}  £e  wr,  ,£,.„ 

and  twenty  years  of  age  ^  and  a  Deacon  at  leaft^ 
and fljould  fubfcribe  the  thirty  nine  Articles  be- 
fore  hefhould.be  admitted,  and  that  none  Jhoultl 
be  admitted  to  preach  or  administer  the  Sacra 
ments,  unlefs  fuch  ferfon*  were  x/j, years  of  age 
at  leaf  :  But  this  Law  is  in  fart  altered  by  the 
before-mentioned  new  Statute  of  Uniformity  \ 
for  now  none  can  be  admitted  to  any  Living  till 
he  is  a  Prieft  in  Holy  Orders,  which  he  cannot 
ie  by  this  Statute  till  he  is  ^4  years  of  age. 
may  h  ad»  4nd  by  the  fame  Statute  it  is  enabled,  That 
a  Be-  none  fljould  be  admitted  to  any  Benefice  with 
cure  of  Souls  of  the  'value  of  thirty  founds  or 
.  uf  wards  in  the  Kings  Books,  unlefs  he  be  a  Ba- 
'  chelor  of  Divinity  at  leaft,  or  a  Preacher  licen- 
fed  by  fome  Etfhop,  or  one  of  the  Univerjities  of 
this  Kingdom  j  and if  not  fo  qualified,  his  Infti- 
tution  to  be  'void. 

Otely  verfus         If  one  ^€  instituted  into  a  Benefice  under  the 
Shepheard:circa  age  of  13  year s,  whereby  it  is  made  void  with- 
1 3  Car. i.  C.B.  in  the  Statute  of  1 3  Eliz.  yet  no  laffe  fljall  in- 
fi. Qua.Imp.     cur^  becaHft  tbe presentment  is  not  made  'void., 
It  may  be  a  queftion  ,  whether  Parfbns,  Vi 
cars,  &c.  are  within  the  late  A&  for  preventing 
Dangers  which  may  happen  from  Popifh  Recu- 
fants,  therefore  it  is  a  fafe  way  to  receive  the 
Sacrament,  take  the  Oaths,  and  make  the  Sub- 
fcriptions  prefcribed  by  that  Aft;  cautela  abun- 
4ans  non  nocet. 
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CHAP.  VII. 

Thefeventh  Chapter  flews  the  duty  of 

on^  and  the  former  Ceromonies  per 
formed;  and  treats  of  Non- residence  9 
and  the  penalties  thereof,  andfor 
what  reafons  the  fame  may  be  excu- 
fed: 

HE,  that  has  orderly,  as  aforefaiJ,  obtained 
an  Ecclefiaftical  preferment  intheChurch  nuft  be 
^England,  muH  be  conformable  to  the  Govern-  f***Ui* 
ment  and  Orders  thereof  ,  and  muft  notufe  any  Stat<1  EIiz-c-2- 
other  publick  Form  of  Prayer  than  'what  is  pre- 
fcribed  by  the  Bpok  of  Common  Prayer  before- 
mentioned)  neither  muft  he  administer  the  Sa 
craments  of  Baftifm  and  the  Lords  Suffer  in 
any  other  manner  or  form,  than  what  is  there- 
in  and  thereby  directed  and  prefcribed. 

And  if  any  Incumbent  be  refident  upon  his  St.i4Car.i.c.4J 
Living  (as  he  ought  to  be)  and  keef  a  Curate,  When.,  and  h%v> 
he  is  bound  by  the  Aft  of  Uniformity  once  evey  £**2J  read 
month  at  leasj  to  read  the  Common  Prayers  of 
the  Church^  according  as  they  are  directed  by 
the  Book  of  Common  Prayer,  in  his  Parijfj 
Church  in  his  <nvn  perfon,  or  he  forfeits  5*  I.  for 
e'very  time  he  fails  therein.  See  the  Statute 
how  he  is  to  be  convicted,  and  the  penalty  to  be 
levied. 

And  the  Common  Prayer  by  that  Statute  is  to  Before 
be  re  ad  be  fore  every  Letture  ;  and  it  is  notfuf-  ~ 
ficient  to  read  a  piece  here  ,  and  a  fie.ee  there% 

where 
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where  the  party  pleafef ;  but  tiey  muft  re  ad  the 
whole  appointed  for  the  day  orderly ,  as  it  is  Ap 
pointed  with  all  the  Circumftances  and  Ceremo 
nies  of  kneeling  and  ftanding,  as  is  prefcribe39 
otherwise  it  is  no  reading  of  Common  Prayers 
within  this  Law ,  quod  nota. 

St  i  Car  ac      -  ^n(*  n°te>  ^^at  ^  *ke  k*te  Statute  of  Uni- 
f '  formity,  the  former  Statutes  of  Uniformity  and 
Penalties  therein  are  extended  to  this  Book  of 
Common  Prayer  now  lately  eftablifhed. 

And  by  the  Statute  of  i  Efe.  It  is  enafted, 
•ll2ttC'2'  That,  if  any  Minifler,  that  ought  or  frouldfing 
or  fay  Common  Prayer,  &c    refufe  to  ufe  the 
fame  Common  Prayers,or  to  administer  t he  Sa 
crament  s^c.  in  fucb  order  and  form  as  they 
nre  Penflfy  for  are  mentioned  and  fet  forth  in    the  Common 

it/ing  other  ^  _      ,  n     77         -jr  jr  in-          » 

Forms  of  Pray-  "rayer  Book,    or  Jhall  wilfully  or  objtmately 
tr&c.  ftandtng  in  the  fame,  ufe  any  other  Rite ,  Ctrt- 

mony.  Order,  Form  or  Manner  of  celebrating 
the  Lords  Supper,  or  other  open  Prayers,  or  Jhall 
preach,  declare,  or  Jpeak  any  thing  in  derogation 
or  depraving  of  the  fame  Book ,  or  any  thing ' 
therein  contatncd,&c.  upon  Conviction,  the  par 
ty  guilty  of  any  ofthefe  offences, forfeits  t he  pro- 
«  fas  °f  a^  bis  Livings  and  Spiritual  Promotions 
for  a  year,  andris  tofuffer  Imprisonment  for  fix 
months  without  bail  or  mainprife  ',  and  upon  a 
fecond  Conviction  for  the  like  offence ,  he  is  to 
fuffer  imprifontnent  for  a  whole  year, and  be  de 
prived  ipfo  fa6t.o  of  all  his  Spiritual  Promotions; 
and  upon  a  third  Conviction  for  the  like  offence 
(hall  be  imprifoned  during  his  life,  and  lofe  all 
his  Spiritual  Promotions,  if  he  have  any  :  And 
if  fuch  perfon  have  no  Spiritual  Promotions , 
then  for  the  fir  ft  offence  he  is  to  be  iwprifoned, 
for  a  year,  for  the  faond  during  life  without 
bail  or  mainprife*  I 
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I  have  been  the  briefer  in  thefe  matters  upon 
the  Statutes  of  Uniformity  ,  becaufe  they  are 
printed  at  large  before  the  Book  of  Common 
Prayer,  to  which  I  refer  the  Reader  for  his  ful 
ler  fatisfa6tion ;  and  they  are  fo  plain  and  full , 
that  they  need  no  Comment ,  but  to  advife  all 
Clergy-men  to  read  and  oblerve  them  cautiouP 

I  (hall  only  give  the  Reader  this  further  cau-  J  3  Eliz.ci2, 
j  tion,  ThatifanyParfbn,Vicar,&c.  ftiall  main- 
;  tain  any  Doctrine,  contrary  to  the  thirty  nine 
Articles  of  Religion,  it  is  caufe  of  Deprivation  j 
or  if  he  adminifters  the  Sacraments  in  any  other 
Form  than  is  prefcribed  by  the  Book  of  Com 
mon  Prayer ,  ,he  forfeits  100  /.  by  a  Statute 
made  in  the  i  gth  year  of  Queen  E//&.  And  by 
the  new  Statute  of  Uniformity  this  Penalty  is 
extended  to  fuch  as  do  it  contrary  to  the  pre- 
fent  Book  of  Common  Prayer  now  ufed. 

The  next  duty  incumbent  upon  the  Parlons, 
Vicars,  &c.  is,  that  they  be  refident  upon  their 
Cures,  a  Duty  incumbent  upon  every  one,  that 
hath  the  cure  of  Souls  in  the  Church  of  Chri'ft ; 
for,  as  Padre  Paulo  in  his  moft  excellent  Hifto-  Pagezifjntk 
ry  of  the  Council  of  Trent  oblerves,  that  in  the  En&llfi  Tran* 
firft  7  oo  years  after  Chrift,  there  was  not  any-^/W7* 
fuch  thing  known  in  the  Weftern  Church,that  ^m  re^€nce 
any  man  ihould  have  an  Office  or  Title  in  the  when  it  cam* 
Church,and  not  do  the  duty ,  and  many  Canons  into 
and  Decrees  have  been  made  again  ft  Non-refi- 
dence  :  And  in  the  Council  of  Trent  it  was  held  The  fame 
by  much  the  greater  and  better  number  of  the  21 7-&c- 
Prelates  and  Fathers  in  that  Council,  that  Refi-  &c^°j 
dence  was  Jure  Diijino ,  and  undoubtedly  had  ^ertdena 
been  fb  decreed,  if  the  Pope  had  not  ufed  all  his  Divino. 
old  Stratagems  agairift  it  j  but  whilft  the  Pope- 

had 
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had  power  to  difpenfe  with  Refidence  ,  all  the 
Canons  and  Decrees  of  that  Church  were  of  lit 
tle  greater  effecl:  than  to  fill  his  Coffers  with 
mony  ;  for  in  this  Kingdom,how  many  Bifhop- 
ricks,  Abbies,  Priories,&c.were  enjoyed  ( I  mean 
the  profits  of  themjby  Forreigners,  that  ne^er. 
faw  them,  or  took  any  care  of  their  duties  ?  I 
fhould  be  glad  if  it  were  much  better  now. 

The  Commons  of  England  often  complain 
ed  agaihft  Pluralities  and  Non-refidence7  and  in 
D'  the  Parliament  held  i  H^the  Commons  pray 
ed,  That  all  fuch  as  procured  from  Rome  (  for 
in  thofe  days  they  came  from  Rome  )  any  Bulls 
for  Pluralities  or  Non-refidence/hould  incur  the 
pain  of  Provifbes,except  the  Chaplains  of  Arch-  „ 
bifhops  and  Bifhops,and  Scholars;  and  thofe  that 
had  any  Bulls  fhould  cancel  them. 

And  in  the  Parliament  held  8  #.4.  the  Com 
mons  petitioned  that  the  King  might  have  a 
moiety  of  the  Profits  of  all  Benefices  where  the 
Incumbent  was  Non-refident. 

The  like  was  prayed  in  the  Parliament  in 

In  the  Parliament  4  H.  6.  it  was  prayed  by 
the  Commons  ,  That  all  Parfbns  and  Vicars  , 
and  others  having  Cures,  and  not  being  refi- 
dent  thereupon,  fhould  forfeit  their  Benfies,the 
one  half  to  the  King,  and  the  other  half  to  the 
Patron. 

In  the  Parliament  held  the  fame  year ,  the 
Commons  prayed,  That  for  the  Non-refidence 
of  the  Incumbent,  the  Patron  might  prefent  a 
new  Clerk  ;  and  great  reafbn  in  my  Judgment, 
and  very  agreeable  to  the  Rules  of  the  Common 
Law,  where  a  Temporal  Officer  lofes  his  Of 
fice  for  Non-ufer  :  And  I  know  no  reafbn  why 

if 
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it  fliould  not  be  Co  in  Spiritual  Offices  ,  where 
the  Souls  of  a  many  poor  People  are  negle6ied. 
Butthefe  had  none  of  them  the  good  fortune  to 
be  reduced  into  Laws,but  I  prefume  thefe  con> 
plaints  in  Parliament  fb  awakened  the  Pope  and 
Clergy,  that  there  was  fbme  Reformation  ,  for 
I  find  no  more  complaints  in  Parliament  con 
cerning  this  matter,  till  the  z  i  H.  8.  in  which  * 
Parliament  it  was  enacted  ; 

That  as  'well  every  Spiritual  Perfoft  then  be- 2,  \  H.8.cap.i  3. 
ing  promoted  to  any  Archdeaconry  ,  Deanry  or 
Dignity  in  any  Monaftery  or  Cathedral,  or  other 
Church  Conventual ',  cr  Collegiate,  or  being  be- 
neficed  with  any  Parfonage  or  Vicarage  •  as  all 
and  every  Spiritual  Perjon,  'which  then  after 
fhould  be  promoted  to  any  of  the  f aid  Dignities  cr 
Benefices  'with  any  Parfonage  or  Vicarage  from 
the  Fea/t  of  St.  Michael  then  next  folio-wing  , 
fhould  be  perfonally  resident  and  abiding^  in,  at, 
or  upon  his  faid  Dignity ,  ~Prebend  or  Btnefice,or 
one  of  them  at  the  leafi  ;  and  that  if  any  fucb 
ferfon  'wilfully  abfented  himfelf  from  his  faid 
Benefice^  &c.    by  the  fyace  of  a  month  at  one 
time^  or  two  months  at  Jeveral  times  in  any  ons 
year  to  be  accounted  at  fever al  times,  that  fucb 
perfonfo  absenting  himfelf  fiould  forfeit  i  o  1. 
for  every Juch  de faulty  he  one  half  to  the  King; 
the  other  half  to  the  Informer,  to  be  recovered, 
as  is  exprejjedin  the  Aft.  . 

And  by  the  fame  Ad, there  is  a  Provifb  worth 
mentioning  ?  though  now  out  bf  date ,  to  thi$ 
effect: 

Jhat  ifanj  perfonfljottld  procure  any  Difpen- 
f at  ion  from  Rome,  or  eljewbere,  to  be  Non* 
refidtnt,  the  party  guilty  faould  forfeit  twenty 
founds.  By  this  and  other  Statutes  mentioned 

F  to 
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in  this  Book  it  is  evident,  that  the  'Parliaments 
of  England,  even  'when  the  Pope  was  in  full 
power,  off  en  made  bold  with  his  Holiness  to 
corrett  his,  and  his  Courts  corruption. 

Certainly  this  was  an  excellent  Law  ,if  there 
had  been  no  more  in  it  but  the  difpenfing  with 
fuch  perfbns  as  by  the  fame  Law  are  qualified 
to  have  two  Livings  ;  and  the  perfbns  capable 
to  qualifie  Chaplains  to  have  Pluralities  had  not 
been  grown  fb  numcrous,that  there  are  but  few 
of  the  belt  Livings  but  they  are  held  by  Plura- 
lifts,  and  they  either  by  colour  of  attending 
their  Lords,  their  Deanries  or  Prebends,find an 
excufe  to  be  Non-refidenr,  which  has  made  this 
Law  of  little  effecl:  ;  nay,  I  doubt  I  may  fey , 
that  we  are  now  in  a  far  worfe  condition  than 
before  the  making  of  this  Aft;  for  Difpenfations 
from  Rome  (as  all  other  things  there)  were  coft- 
ly,  came  flowly ,  being  far  to  fetch ,  that  I  pre- 
fiime  there's  ten  Difpenfations  for  Pluralities 
now,  for  one  then  ;  and  few  of  thofe  difpenfed 
with  were  Non-refidents  upon  both  Livings , 
as  now  they  be  :  Two  great  Parifhes  in  many 
jfr  places  being  left  to  the  care  of  two  Boys  that 

came  but  the  other  day  from  School,  and  per 
haps  fitter  to  be  there  ftill,  whilft  the  Shepherd 
that  takes  the  Fleece,  either  feafls  it  out  in  his 
Lords  Family,  or  takes  his  eafe  upon  a  Prebend 
or  Deanry. 

The  ends  of  this      This  good   Law  principally  aimed  at  three 

Law.  ends  or  effects : 

T*  do  tlmr  Du*      l '  That  ever7  Clergy-man  might  attend  hia 

tics.  duty  in  reading  the  publick  Prayers  of  the 

Church,  adminiftring  the  Sacraments,  preach 
ing,  infpe6ting  the  behaviour  of  his  Flock,  and 
performing  ail  facred  and  divine  Offices,  like  a 

good! 
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and  faithful  Shepherd:  And  I  do  wonder  with 
what  Confidence  any  Clergy -man  can  expect 
his  dues  from  his  Parifhioners  ,  that  does  not 
perform  his  duty  in  the  firil:  place. 

x.   The  fecond  end  of  this  good  Law  ,  is  to  TO  avoid  Drfa» 
avoid  Dilapidations  in  the  buildings  belonging  $ida:ims. 
to  their  Livings;  For  you   fhall  feldom  fee  a 
Non-refident,  but  he  is  alfo  a  Dilapidator ;  and 
3tis  no  wonder  that  he  that  neglects  the  Flock, 
lets  the  Sheepf  >ld  go  ro  ruin. 

?.  The  third  end  of  this  good  Law,  was  to  TO  maintain 
maintain  Hofpitality  :  And  I  would  wilh  every  HofpitaHfy. 
Clergy-man  to  remember  ,  that  uhe  Poor  have  Stat.»y  R.z.c.tft 
a  fhare  in  the  Tythes  with  him.  &  4  H'4'c-  lz- 

Pope  Sylvififr  in  the  beginning  of  the  fourth 
Century,  decreed,  That  the  Revenues  of  the 
Church'  fhould  be  divided  into  four  parts :  tya- 
rtim  una  Cedat  Pont i fid  ad  fui  fuihntaticnem ,  Can-4- 
Alter  a  Presbyteris  &  DiaconL'y  &  omni  Clero: 
Tertia  Temflorum  &  Eccle  flarum  reparation*  ; 
Quarta  pattperibus  &  infirmis^  &  peregrinis. 

And  by  a  Canon  of  our  own  made  in  the  time  Can.a  |.          /( 
of  King  Alfred,  it  is  decreed,  That  the  Tythes  Lanib'1  **• 
fhould  be  delivered  to  the  Prieft,  who  fhould 
divide  them  into  three  parts :  Unam  fartem  ad 
Ecclefite  reparationem  ;  alterant  pauperibtts  ere-  • 
gandam  ;   tertiam  <vero  mimflris  Dei  <^ui  EC* 
defiant  ibi  cur  ant. 

And  by  a  Provincial  Canon  of  our  own,  it  is  Cap.in  decimis* 
ordered,  Quod  religiofi  beneficia  Eccleflaftica 
obtinentes,  fecundunt  hujujmodt  beneficioruvt 
facilitates  anms  flngulis  pauper ibus  parocbianis 
beneficiorum  eoriindem  certain  Eleemofyn<e 
quant  it  at  em  ,  Or  dinar  loruw  jp forum  locorum 
woderandam  arbhrio  ,  per  ipfos  Epifcopos  di- 
ftnbuere  comfellantur*  &c.  by  all  which  it  ap- 
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peai  c,that  originally  the  Poor  had  a  (hare  in  the 
Tythe?. 

And  to  this  end  the  Statute  enjoyns  the  Cler 
gy-man  to  be  refident  in  and  upon  his  Living, 
that  is,  his  Parfbnage  or  Vicarage  Houfe  ,  if  he 
have  any  ,    and  not  at  any  other  Houfe  in  the 
Crt.tf.n.bv       Farifh  •  but  Imprifbnment  without  fraud,  or  re- 
b'tatur 4C         moving  for  health  without  fraud  ,  or  not  ha 
ving  a  Hou(e  upon  his  Glebe,  excufes  his  Refi- 
dence  for  the  time  ;  for  the  words  of  the  Sta 
tute  are  (That  he  that  -wilfully  absents  himfelf] 
So  if  any  Parfon,  Vicar,&c.fhall  be  in  the  Kings 
Service  beyond  Sea,  or  in  any  Pilgrimage,  or 
*&utbytke      ftaU  without  *  fraud  abide   in  any  Univerfity 
Star.-/ 2  8  H.8.  wirhia  this  Realm  to  fludy  ,    or  is  a  Chaplain 
c.  i  i.thts  Lnv>  qualified  within  this  Statute,  to  have  Plurality 

5  r$™™A  fo ,0f  Benefices,  or   the  Chaplains  of  any    of  the 
Jncb  as  are  v.n-  ~     .          r   '          ,  f  .          J         y    -n; 

tkf  4o  rears  of  Ju':'gcs  °f  *?*  &*£*  otnco^  cr  Common  Fleas, 
age,  and  do  the  Cbancettor  or  chief  Baron  of  the  Exchequer ',  of 
exercifes  of  the  the  Kings  .Attorney  and  Solicitor y  and  the  Chap- 
Umvtrfty.  fa:ns  0-j-  tfje  chancellor  of  the  Dutchy  of  Lan- 
W*w*M  caflcr,  of  the  Aurmtntanons,  Fir ft- fruits, and 

&?{->'?  zdcnts.  '      /  .        ^  '        J    J          ' 

2>-  H.8.c.i5.   Tffi™*  J  °f  *"*  Mafteroftat  Wards,  the  Sur- 

33  H.8.c.i8.  *veyor  General^  of  the  Treafurer  of  the  Cham- 
btr  ,  and  Augmentations,  and  Grocmof  the 
Steel,  whiljt  jnch  Chaplains  abide,  and  are  at- 
t  end  ant  in  the  Hottjlwlds  of  their  fytafters  ;  and 

ax  H.-8.  0.13.  the  Mafter  of  the  Rolls,  the  Dean  of  the  Gr 
ebes,  and  the  Chancellor  and  CommiJJ'anes  of 
Archbifiiops  and  Biflwps,  and  the  twelve  Ma- 
fters  of  the  Chancery  jo  long  as  they  fiall  conti 
nue  in  their  f  I  aces,  may  be  Non-refident :  But 
the  Chaplains  of  the  Chancellor  of  tkt  Dutchy, 

. .  j,  s  c  2g  Augmentations  ,  Firft-f'uits,  Matter  of  the 
Wards,  Surveyor  General ,  Treafarer  of  the 
'CLimbcr  avJ  siugwentatiws)  and  Groom  of  the 
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Stool)  are  to  be  repdent  twice  in  a  year  at  kaft9  2  E  2. e.g. 

eight  days  at  each  time  :    And  the  King  may 

give  Ucenfe  to  any  of  his  oivn  Chaplains  to  be 

Non-re fident :  And  any  Ecckfiaftical  P  erf  on  to 

attend  any  Suit  in  the  Chancery  or  Star-Cham-  *i  H.8.  c. 

ber  -without  fraud,  may  be  Non-refident  for  fo 

long  time,  &e. 

There  ts  another  Provifo  in  this  Statute  that  Mtfer  di" 
enables  the  King  to  give  his  Chaplains  as  many 
Livings  as  he  pleafes  ,  and  to  Jtffenfe  with 
their  own  Refidencc. 

But  if  a  Chaplain  be  qualified  in  rcfpcol  of 
his  Service  to  have  a  Plurality,  and  his  Lord  or 
Matter  dye,  be.  attaint  of  Treafbn,  Felony,  or 
removed  from  his  place,  it  will  not  icrvc  the 
Chaplains  turn  to  be  refident  upon  one  of  his 
Livings  without  the  Kings  fpecial  Licenfe  with 
a  non  obftante. 

And  here  I  mutt  not  omit  an  ancient  Prcro- 
gative  of  the  Kings  of  England  ,  praclifed  in  bv 
the  height  of  Popery,  that  where  any  Clergy-  F 
man  were  imployed  in  the  Kings  Service  ,  he 
might  difpcnce  with  their  Non-refidence;  and  if 
the  Spiritual  Judges  went  about  to  cenfure  or  pu- 
punifh  them  by  Ecclefiaflical  Cenfures  tor  fuch 
Non-refidence,the  Kings  of  England  have  tent 
their  Writs  Mandatory  ,  commanding  them  to 
furceafe. 

But  Bifhops  and  Archbidiops  are  not  with'n  Concil,  gener. 
this  Law,  but  not  exempt  from  this  duty,  there  Conft.  Can. So. 
being  feveral  Canons  that  require  it  :  arid  Bi~  93ncil<  Sardi-  ' 

n  \  11    j  i  i        -n     1   r       Can.i  5.  Co 

Ihops  may  be  compelled  hereunto   by  Ecclelia-  Otl,on  ©w- 
ftical  Cenfures  by  their  Superiours  ;  and  the  wnerabiles 
fCingmay  compel  them  by  feizing  their  Tem-  tres. 
poralties  :  A  notable  Prefident  whereof  we  have 
j.n  the  time  of  H.  3.  when  Popery  was  at  high-  r 

F  3  eft,1 
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eft,  and  the  King  not  lookt  upon  as  Head  of 
the  Church  ;  yet  that  King  fent  his  Writ  Man 
datory  to  the  Bifhop  of  Hereford  to  be  atten~ 
dant  upon  his  Biflioprick,  otherwise  he  would 
feize  of  all  his  Temporalties,  Which  Writ, 
as  well  for  the  rarity  ,  as  alib  for  the  Religious 
groundsupon  which  it  was  granted,  will  not  be 
ungrateful  to  the  Reader  to  fee,  and  for  whofe 
(atisfa&Ion  I  fhall  give  it  hiin  as  I  fine-  it  re 
corded  by  Sir  Edward  Coke  ,  and  wilh  there 
were  no  caufe  to  make  tife  of  it  in  thefe  days. 
Rex  Epifcopo  H.Jalutem^  Paffores  gregibus 
frafonuntur^  utdiei^  notftjque  vigilias  txer- 
cendoy  ovcs  famelicxs  in  fertilitatis  pafcua  in- 
troducant  :  Err  antes  vero  per  Vtrbttn  Jalutisy 
&  virgam  correclionis  in  unius  ovilis  conjer- 
*vpre  Jiudeant  indiflolubilem  unttatem  •  Setl 
fun?  ncnmilli  qui  loanc  doctrinam  dampnabili- 
ter  contemnentes,  &  fua  ab  aliis  pecora  JijHn- 
guere  nefctentes,  lac  &  I  an  am  tcllunt ,  qualiter 
dominicus  grex  alatur  non  curantes,  tewyoralia 
rafiunt  ;  Et  quis  in^parochia  fame  per  eat ,  aut 
fericlitetur  in  ntorfbus,  non  attendant  ;  qui  non 
P  aft  ore  s^  Jed  Afercenarij  potitff  did  promcrcn' 
tar  :  Hcc  fyuidcm  dum  bits  diebtts  ad  difponen- 
dum  de  regni  nofiri  pr^e/idiis  in  panes  ^Jarckia 
vcs  transfer  remits  in  Ecclejia  veftra^  (dclenter 
referimui)  nos  invent/ft,  fjuam  adeo  invtniwvs 
paftorts  folatio  deftitutam  ut  nedum  Epifco- 
pum,  fed  nee  officialem  kaberef,  Vicarium  auf 
Diaconum  qui  ^uicffjuam  fpirituaiitatis  exercere 
pcjjit  in  eadem.  Sed  JLcclefia  ipfa  qutf  oli?n  de- 
liciis  affluere  ccnfuevit,  &  Canonicis  qui  ibidem 
nofturnis  &  diurnis  officiis  vacare  ,  &  cpera 
charitatis  exercere  deberent ,  earn  deferentibtts 
&  longe  digentibus  in  remotis,  stola  Jucundt- 

tati* 


Chap.  7.       Cotmfelloi*  71 

tati s  exuta  cecidit  in  t  err  am,  viduitatis  fu#  de- 
trimtnta  deplorans^  nee  eft  (jui  confoletur  earn 
ex  omnibus  curis  ejm :  Sane  dum  htec  vidimus, 
&  confideramus  diligenter,  pietatis  aculetts  , 
vifcera  noftra  commovit,  &  ccmpajflonis  gladi- 
us  intitna  cordis  noftri  acrim  vulneravit^ut  tan- 
tamEcclefirt  matrix  noftrte  injuriam  tdterius 
dijjlmulare  n^on  yoJfimuS)  nee  fertranfire  incor- 
reft  am.  Quaprepter  vobis  mandamus  fir  miter 
injttngentes,  quatenus  ad  Ecclefiam  we  ft  ram 
frsediftam)0ccafionibus  fjuibufam^ue  poftpofitis , 
cum  ea  qua  poteritis  celeritate  vos  transferri 
curetis,  commiffum  vobis  in  eadem  cura  paftora- 
li  officium  perfonaliter  Executor.  &c.  Alioqui 
fcire  ws  volumus  pro  conftanti^  quodfi  iftuc fie 
ri  non  curaveritiS)  bona  temporalia  ,  &  omnia 
fju<x,  ad  baroniam  ipfius  EC clefe^e  pertinent^  yu<c 
donatione  conftat  eidem  fuijje  collata  ,  &  qua 
haftenus  collegi  &  falvo  cuftodiri  prtecipimus  in 
commodum  &  ut  Hit  at  em  ipfius  EC  defies  con- 
evertenda9  ceffante  jam  caufa  in  manu  noftra 
totaliter  capiemus ,  nee  ulterius  fuftinebimus , 
ejuoa*  temp  or  alia  met  at  ,  qm  fpiritualia  ad  o[u<2 
ex  officii  fui  debit  o  tenet ur,  irr  ever  enter  fitbtra- 
here  non  formidat^  aut  qnod  emolumenta  perci- 
fiat,  qui  incumbentia  ejufdem  onera  fubire  re- 
cufat,  &c.  T.  &c. 

This  Writ  was  fcnt  by  H.  3 .  to  Peter  de  E- 
gueblanke  a  Satv»jara'9t\\en  Bilhop  of  Hereford, 
who,  as  the  Hi  (lories  of  thofe  times  relate,  had 
never  a  good,  but  many  bad  qualities,that  con- 
ftantly  attend  men  that  are  negligent  of  their 
duties  to  God  and  Man  in  this  kind  ,  how  little 
care  fbever  he  took  of  duty,  you  hear  ,  lac  & 
lanam  fuftulit^  temporalia  rapuit,  by  which 
means  he  was  grown  intolerable  richj  and  mark 
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yhat  came  of  his  wealth,  the  rebellious  Barons 
fejzed  on  him  in  his  Cathedral  Church  at  Here 
ford,  and  took  all  his  Goods  and  Treafure  ,  and 
divided  it  amongfl  their  Souldiers  :  Even  (b  may 
it  fare  with  all  Tiich  Bifhops. 

Now  my  hand's  in,  I  will  beg  the  Readers 
patience  to  inform  him  what  Pope  Darnafus,one 
of  the  better  fort  of  Popes  ,  (aid  in  an  Epiftle 
of  his  to  fuch  Bifhops;  and  it  was  thus: 

Primumquod  curam  fibi  commijjam  negligent  ^ 
cum  Dcminus  dicat  ;  Bonus  Paper  animam  fu- 
am  ponit  fro  cvibus  fuis  ,  mercenarius  autem 
'uidet  lupum  'venien'tem  ,  &  demittit  oves  ,  & 
fugit,  &c.  Secundo)  illi  Epifcopi  qui  talia  pr£~ 
fumunt*  videntur  wihi  (  ait  )  eJJ'e  meretricious 
pmileS)  qua  flat  imut  par  iunt)  infantes  fuos  a- 
liis  nutricibus  tradunt  educandos,  utfuam  citius 
libidinem  explere  valeant.  Sic  &  ifti  infantes 
JUOS)  id  etfr.populos  fibi  commiffos  aliis  educandos 
tradunt^  ul  fuas  Itbtdines  expleant,  id  eft^profuo 
libitufecularibusCurisinhient)  &  quod  uni- 
cuiquevifum  fuerit)  liberius  agunt^  Frotalibus 
enim  amma  negliguntur  ,  oves  pereunt^  morbi 
crefcunt)  h^erejes  &  fchifmata  prodeitnt^Eccle- 


mala  prcveniunt.  Ncn  taliter  Dominus  docuttr 
nee  Ay  oft  oli  inftituerunt  ,  Jed  ipfi  qui  Cur  am 
(ujcipiunt,  ipfi  peragant  &  ipfi  propnos  mani- 
pulos  Domino  reprefenient.  Nam  ipfe  ovem  per- 
dttam  diligenter  qticcfivit,  ip/e  invenitjpfe  pro- 
frits  burner  is  report  avit^  nojcjtte  id  ipfum  facers 
perdccuit.  Si  ipfe  pro  wibus  tantam  cur  am  ha- 
buit)  quid  no$  miferi  dicturijumus  ,  e^ui  etiam 
fro  ovwus  no  ft  r  is  commijfis  Cur  am  impendcre 
mgligimus,  &  aliis  eas  educandas  tradidimust 
hac  (fratres  )  necejfi  efl  ,  c^uia  , 
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quiflus  labor  at  i  major  em  wercedem  accipiet. 

And  now  I  have  done  with  Non-refidence, 
one  of  the  Pefts  of  the  Church  :  I  will  in  the 
next  place  (hew  what  Dilapidations  are ;  and 
the  (everal  ways  the  feme  are  punifhable  ,  this 
being  often  the  effect  and  fruit  of  Non-refidence. 


:  ^'\\   CHAP.  VIII,      2:4i':- 

Shews  what  ^Dilapidation  is  ,  and  in 
what  manner  funifoable,  and  what 
remedies  the  Succejjor  hath. 

A  Dilapidation  is  the  pulling  down  or  de- 
Jdroying  in  any  manner  any  of  the  Houfes 
or  Buildings  belonging  to  a  Spiritual  Living,or 
:he  Chancel,  or  futfering  them  to  run  into  ru 
in  or  decay ;  or  wafting  and  deftroying  the 
Woods  of  the  Church,  or  committing,or  (uffer- 
ng  any  wilful  waft  in  or  upon  the  inheritance 
if  the  Church.  And  certainly  there  can  be  no- 
:hing  worfe  becoming  the  dignity  of  a  Clergy- 
nan  than  Non-refidence  and  Dilapidations , 
Afhich  for  the  moft  part  go  hand  in  hand.  I 
yifh  our  Church  had  not  too  much  reafbn  to 
:omplain  of  both.  There  have  been  divers  Ca- 
i^ns  of  the  Church  made  againft  this  crime  , 
is  I  may  juftly  call  it  j  but  as  in  others,  fb  in 
his,  I  mall  confine  my  felf  to  our  own  Provin- 
:ials :  And  I  find  in  a  Provincial  Council  or 
>ynod  held  under  E<s?w«»/ArchHfhopofG«*- 
erbury,  in  the  year  of  our  Lord  1134^  which 
vas,  as  I  take  it,  about  the  18^/6  year  of  H.  3. 
.  Canon  to  this  effect : 

Si 
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C*non  win]}  Si  Rettor  alicujus  Ecclefits  decedens  Jomos 
IMvCb?'  Ecclefl*  M*l"er't  dlrutas,  de  boms  fuis  Eccle. 
sr^ttorahcu-fiaftlc*stanta¥on*°  deducatur,  qua  jufficiat  ad 
yu  Ecdefh-c.  retoarandam  h&c,&  alios  defettus  Ecclejix  fup- 
Vide  Canon  O-  plendos.  Item  ftatuimus  circa  illos  Vicarios  , 
thobon^Wcw/-  cjui  Jelvendo  modicam  penfionem  omnes  Eccle- 

b™Eccltfaru™  fix  habent  proventus  :  nam  cum  ad  tramifla 
rtfcittuiisiittkt'  f.  .  ,  7  ,±  r  .  " .  .  •*; 

Appendix  to  tke  *************  port 10  deduct^  J at ts  potent  &  de* 
twelfth  chapter  ^€t  inter  debit  a  computari ;  Semper  tamen  rati- 
fffthis  Book,hk  onabilis  confidcratio  Jit  babenda  ad  faculties 
in  fine.  Ecclcfitf,  cum  portio  fuit  habenda. 

Now  if  it  be  demanded  what  Houfes  are 
meant  within  this  Canon,  the  Glofs  tells  you, 
ut  put  a  mawfum  Reftori<e9  Vicari#  &  alia  Edi- 
ficia  quacunc^ue^  quorum  Edi-ficatio  Jive  repara* 
tiofpeftat  ad  ipfum  Rettorem. 

Co. 5-.  6,7.  By  the  Letter  of  this  Canon  the  Re&or  is  to 

C™f^fJ™'    rePalr  the  whole  Church  i  but  by  the  Cuftom 
thlchunb^but  Q^ England  the  Owners  of  theHoufes  and  Lands 
Chancel.          ^n  every  Parifti  are  bound  to  repair  the  Body  of 
the  Church,  and  the  Re6h>r  only  the  Chancel; 
unlefs  by  particular  Cuftom  it  hath  been  other* 
wife  :  And  in  this  point  the  Common  Law  is 
kinder  to  the  Parfbns, Vicars, &c.than  the  Canon 
Law  :  and  the  Common  Law  being  here  to  be 
preferred,  annuls  that  part  of  the  Canon  :  And 
,        the  Glofs  upon  the  words  defecf  Ecclejt*e,zdds, 
*  ^ac  ^tera  potest  intelligi  de  defectibus  Eccle- 

.  fa*  qua  pertinent  ad  cur  at  urn  ipfius  Ecclejix  in 
folidumfiC)  quod  non  pertineant  ad  olios ^ut  pu- 
ta,  in  Cancella ,  &  aUis  ad  onus  Refforis  de 
jure  <vel  confuetudmejbeftantibw. 

But  this  Canon  feems  only  to  affecl:  the  EC- 
cleliaftical  Goods :  And  what  thofe  might  be  ,< 
i-  defer  ves  the  Judgment  of  the  Glofs,  which  tells 
you  they  are  fuch  as  jure  &  nomim  Ecclejt^e  ob- 

venien- 
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venientibu*  ;  talia  enim  bona  funt  per  'uiam 
tacit  a  hypothecs  ad  reparationem  hujufmodi  fa- 
ciendttm  obligata. 

And  if  the  Goods  of  the  Church  fliall  not 
fuffice,  then  the  Glofs  tell  us  ,  Si  Reftor  bona 
Ecclefiaftica  expenderit  in  meliorationem  patri* 
mcnij  Jut,  <vel  fi  propter  nimiam  diligentiam 
tropriorum  negotiorum  neglexerit  ntgotia  Ec- 
defite  prccurare,  &  fie  Ecclefia  ft  dampnum 
pajja,  tenetur  fat  is  facer  e  de  bonis  Juis  patronali- 
btt*i  fi  qua  habuerit.  But  there  has  been  made 
i  further  queftion,  Whether  fatisfa&ion  for  Di 
lapidations  fhould  be  preferred  in  payment  be 
fore  Debts  and  Legacies :  And  as  the  Common 
Law  prefers  the  payment  of  Debts  before  Da 
mage  for  Dilapidations ;  fo  the  Eccleiiaftical 
Law  prefers  the  damage  for  Dilapidations  be 
fore  the  payment  of  Legacies  :  To  which  hear 
what  the  Glofs  fays  ;  Si  Legatarij  tanquam 
Credit  ores  pet  ant  legata  fibirelitJa^^r  hiatus 
betat  fumptus  reparationis  J^dipciorum  Ecclefia^ 
'alts  Pralatus  debet  pmferri  cater  is  Legatariis: 
md  gives  this  reafbn,  Nam  Legata  Jol<vi  non 
Jebent  nifi  prius  dedtttto  are  alieno.  So  that 
:he  Ecclefiaftical  Law  agrees  with  the  Common 
Law  in  this,  that  Debts  are  to  be  preferred  be 
fore  Legacies. 

The  next  thing  confider able  Js,  What  repairs 
ire  requirable  in  this  cafe  ,  which  is  anfwered 
3y  the  Glofs  :  Et  intellige  hanc  reparationem 

'  debere  jecundum  exigenf  &  qualitatem  rei 


Thus  far  I  have  followed  the  Canon  and 
lofs  thereupon :  Now  in  the  next  place  we 
il!  fliew  you  what  we  have  relating  to   this 
natter  amongft  the  Laws  and  Statuces  of  this 

And 
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Waf  fyRjhots.     And  firft,  I  find  that  at  a  Parliament  at  Car- 
Co.ii.4j>.  a.-.     -       -  Firft,  a 


great  complaint  was  made  againft  Anthony  ,, 
then  Bifhop  of  Durham,  for  waft  and  deftru<5H- 
on  of  the  Woods  belonging  to  his  Bifhoprick, 
by  gift,  fale,  and  otherwise  ,  and  for  ere&ing 
ri-  Forges  of  Iron  and  Lead,  and  making  Char 
coals  of  the  Wood  to  be  fpent  in  their  Iron  and 
Lead-works,  to  the  difmheritance  and  impover- 
ifhing  of  his  Church  ,  and  in  prejudice  of  the 
King  and  his  Crown,  and  of  the  Chapter  of 
Durham.  To  which  the  anfwer  is,  Inhibit  ur  per 
breve  de  Cancellaria  Eptfcopo  &  Miniftrisjuis9 
m  faciant  vatttim  de  content?*  in  petit  ion?. 
M.  13.  Ei  inter      ^  which  it  appears,  That  if  a  Bi(hop,or  any 
adjudicat  co-     other  Clergy-man,  do  waft  upon  the  Woods  or 
ram  Rege.         Lands  of  his  Church  ,  that  a  Prohibition  may 
be  fued  in  *  Chancery  to  prohibit  him  :  For  Ec- 
yrinthe       cfefta  efr  infra  #tawn  &  in  cujlodia,  Domini 
Kings  &tnch,      ~J  .   J      .J  .         ,    ,        -}.  .   ri 

Bulhrode  :  158  **£«§  °lul  teneturjura  &  htercditates  tjltfdem 
More  9  1  ;.•/     manu  tenere  &  defenders. 
Rot.  Pat.  1  4  H.      And  the  Archbifhop  of  Dublin  was  fined 
3.  m.  8.  g00  Marks  for  the  difafforefting  aForeft  be- 

*Hollln°tti      ^on-^^n^  to  ^'s  Archbiflhoprick. 
1  8  1  .b.  3  o.  *  And  William^  Abbot  of  Weflminfler^m.  the 

•f  ioH.^.4^.av  i$tb  year  of  King  John  ,  Anno  in  g.  was; 
3  Jnft.204'/     deprived,    becauft  he  had  wafted  the  Revenue 
a  H.^.  3-b.       Of  h^  Church  or  Abby. 

ap'E  gfitf.a  •'  And  k  feems  by  feveral  Books  °f  the  f  Com'l 
9  E.4.34..af''  "  mon  ^aw>  *  anc^  ty  ^e  Canons  of  the  Church  | 

*  Caufa  i  o. 

«J»  J.  fi  quis  Cafus,  Qatfjitttin  fuit  quam  fcenam  deb  e  at  pat  i  EpifcofnM 
quntn  ftUenat  rem  EcciefiiC  nulla  necejjitate  cogente.  The  anfwer  was  ,  Res  >j 
ipfas  Eccltptf  prcfrie  refiaurare  cogatur  &  in  Judicio  Efijcoporttm  dfjicifM 
tur  auditus&  conwffus,  &  tafyuam  fvrt'i  aut  latrocim'j  rtus  fuo  $rieve-\ 
tur  honor  e,  Cauia  n.<j.  2..  Apoftolico?. 

lilsJ 
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ike  wife,  that  in  cafe  aBifhop,  Abbot,Prior,&c. 
/ail  the  Lands,Woods, or  Houfes  of  hisChurch, 
le  may  be  depofed  or  deprived  by  his  Superior: 
b.that  it  appears  clearly,  that  the  fault  in  this 
afe  lies  heavy  upon  thofe  that  have  the  Vifita- 
ion  and  Superiority,  that  do  not  take  care  a- 
ainft  the  wafting  and  deftru6tion  of  the  Build- 
ig,  Houfes,  Woods,  &c.  of  the  Church  ,  and 
.iat,the  Succeilbrs  fhould  not  be  put  to  feek  re- 
aedy  againfl  Executors  and  Adminiftrators , 
/ho  are  too  a&ive  in  finding  fhifts  to  avoid 
leir  actions  ,  to  avoid  which  there  is  a  good 
^aw  made  in  the  thirteenth  year  of  Queen  £- 
'.z>abetb  to  this  efFe6l : 
That  if  any  T?arfon,  Vicar  7  &c.  fimll  wake  Statute  againfi 

•  ny  conveyance  of  bis  goods  to  defraud  his  Sue-  fraudulent 
tjfor.)  of  his  remedy,  the  like  Suit  is  given  in  Con<vey<™ces. 
he  Spiritual  Court  again  ft  the  Grantee,  as  the  Srat'13  Ehz>c  2* 
'uccejjor  Jhould  have  had  againft  the  Executors 

j*r  Adminiftrators  of  the  PredeceJJbrs. 

But  this  *A6fc  gives  no  remedy  at  Common 
,aw,  becaufe  by  another  Acl  made  at  the  fame 
'arliament ,  all  fuch  Grants  to  defraud  any  Stat.i  jEliz.c.jJ 
erfoncr  perfons  of  their  juff  actions  are  made 


So  that  the  Plaintiff  has  equal  remedy  in  both 
ales  :  Suits  for  Dilapidations  are  moil  properly 
nd  naturally  to  be  fiied  in  the  Spiritual  Courts: 
nd  if  any  Prohibition  fhould  be  granted,  the  Fitzh.N.B.yi.fi 
ime  ought  to  be  fuperfeded  by  a  Confutation ; 
mt  this  is  intended  where  the  Suit  is  grounded 
ipon  the  Canon  Law. 

But  the  Succeflbr  mayupon  the  Cuflom 
England  have  a  fpecial  Aftion  upon  the  cafe  a- 
;ainfc  the  Dilapidator,  his  Executors  or  Admi-  x,  g  H.  7.  Ro. 
iiilrators,  whereof  there  are  multitudes  of  Pre*  65.  B.  R. 

fidents 
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T.i  8  H.  7.  ro.    fidents  even  in  the  time  of  Popery,  whereof  the 

pPi  f&'i  ^H  3  .Reac^er  has  a  ta^  in  tlie  Margin  :  B7  all  whrch 
rot*2.6.CB.'    k  aPPcars3  tnat  by  the  Cuftom  of  England  „ 
H.  i^H.8.  rot.  which  is  the  Common  Law ;  Omnes  &  fin- 
306.C.B.  M.nguli  Trrtbendarijy  Rettores,  Vicarij  Regni  An- 
R8.ro.  7  30.  C.  glix  fro  tern  fore  extftentes,  omnes  &  fingulas 
H.  1 5  Jac.ro.  Jomos  fr  e^ijicia  Prabendarum  ,   Reftoriarum 
upcn&  ^ariarum  fuarum  refarare  6-  fujlentare , 
tbedtli-  &  ea  SucceJJoribiis  fuis  reparata  &  fttftentata 
on  is  grounded,  dimittere  teneantur.     Et  fi  hujufmodi  Fraben- 
darij,  Restores  &  Vkanj  Domits  &  Edificia 
hujujmodi  Succefforibus  fats  fie  ,  ut  frtsmitta-. 
tur,  refarata  &  futfentata  non  demifenwt  & 
deliyuerunt ;  fed  ea  irrefarata  &  dilafidata. 
permifemnt,  Executores  five  Adminittratores 
bonorum  &  catallorum  talium  ~Pr#bendariomm, 
Rettorum  &  Vicariorum  poff  eorum  mortem  de 
bonis  &  catallis  decedentium  Succefforibus  tali 
um  PrabendarioninJ-t  Reft  or  um  &  Vicariorum^ 
t  ant  am  fecunixfummam  quant  am  fro  necejjaria 
refaraticne  &  edificatione  hujufmodi  Domorum 
&  Edificiorumexfendi  aut  folvi  fufficiet  ,fatif- 
facere  teneantur. 

And  upon  this  Cuftom,  A6Hons  of  the  Cafe 
have  been  frequently  brought,  both  anciently ,' 
and  of  later  times,  and  damages  recovered. 

Star  i    Eli7.,c  n       ^nc^  note»  That  by  a  Statute  made  in  the 
fourteenth  year  of  Queen  Elizabeth)   it  is  ex- 1 
prefly  ena&ed,  That  all  the  monies  and  dama-  } 
ges  that  foall  be  recovered  for  Dilapidations  A 
are  to  be  exf  ended  and  laid  cut,  in ,  and  about 
the  repair  of  the    Houfes  ,  frc*  dilapidated , 
wherein  the  Vifitors  of  thofe  Churches  ought  to 
take  care. 

It  will  not  be  altogether  improper  to  conclude 

3<£ . :.          this  Chapter  with  the  Statute  of   35:  E.  i-  in-  • 

titled  > 
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titled,  Ne  Restores  profternant  arbores  in  Co?- 
meterio ;  whereby  it  is  ina&ed  ,  or  rather 
the  Common  Law  declared  to  be  in  thefe 

words.  Agamjt  cutting 

We  do  prohibit  the  Parfons  of  the  Church  that  the  Trees  in  the 
they  donotprefume  to  fell  them  (viz.  the  Trees  Churchyard, 
in  the  Church-yard  )  down  unadvisedly  ,  but 
when  the  Chancel  of  the  Church  -wants  neceJJ'a- 
ry  Reparations  :  Neither  fliall  they  be  converted 
to  any  other  ufe9  unlefs  the  Body  of  the  Church 
do  want  repair  ,  in  which  cafe  the  Tflrfons  of 
their  Charity  ft  all  do  wettto  relieve  thePa-nflri* 
oners  with  beft  owing  upon  them  the  fame  Trees, 
which  we  will  not  command  to  be  done,  but  we 
will  commend  it  when  it  is  done. 

By  this  Law  it  appears,  that  the  Church-yard 
and  the  Soil  thereof  is  in  the  Parfbn  ,  and  by 
confequence  the  Trees  are  in  the  Parfbn  or  Re- 
&or,thatgrow  therein.But  becaufe  theTrees  that 
grow  there  are  for  the  moft  part  planted  there 
for  the  flicker  and  ornament  of  the  Church 
fr.om  tempefts  and  ftorms ;  therefore  the  Parlia 
ment  has  granted  a  Prohibition  in  this  cafe  a- 
gainft  the  Rectors  and  Parfbns  of  Churches , 
that  they  fhould  not  cut  down  thefe  Trees  for 
any  other  ufe,  but  the  neceflary  repairs  of  the 
Church  and  Chancel  ,  which  in  truth  was  no 
more  than  what  the  Common  Law  enjoyned  : 
For  if  the  Rector  had  gone  about  to  have  cut 
them  down  for  any  other  ufe,  the  Patron  might 
have  had  a  Prohibition  ;  but  now  I  conceive 
the  Re6tor  or  Impropriator,  that  cuts  down  a- 
ny  Trees  growing  in  the  Church-yard  for  any 
other  caufe  than  for  the  repair  of  the  Church 
or  Chancel,  may  be  indicted  and  fined  upon 
this  Statute  at  the  Common  Law,  for  whatfb- 

ever 
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3  Inft.ioj.-.     ever  may  be  prohibited    before  it  is 
be  punifhed  after  it  is  done. 

If  the  Bifhops  and  Arahdeacons  in  their  Vi 
fitations  would  take  care ,  thefe  Dilapidation 
might  eafily  be  avoided,  which  are  a  great  dif- 
honour  to  the  Clergy,  and  cannot  be  pleafmg 
to  God  Almighty  or  good  men  :  And  the  Ca 
non  enjoy ns  the  Archdeacons  arid  other  Offici 
als,  Ut  in  vifitationikus  Ecclejiarum  faciendu 
diligent  em  exbibeant  confiderationem  ad  fabri- 
cam  Ecclefix  &  maxime  cane  elf ^  fi  forte  indi 
gnant  reparatione,,  &  fi  quos  invenevint  defe- 
clus  hujufmodi)  certum  fuh  fxna  frxfigant  ter- 
wmum  infra  yuem  emendentur  vel  f up f leant  ur, 


Cap.Archidia. 
eoni  &  infra. 


Deprivation 


CHAP.     IX. 

The  ninth  Chapter  (hews  for  what  Cau- 
fes  a  Tarjort,  Vicar,  ($c.  may  be  de- 
f  rived  by  any  Statute  Law;  and 
what  matters  are  allowed  for  good 
causes  of  ^Deprivation  at  the.  Com 
mon  Law. 


Eprivation  or  Depofition  is,  where  a  man 


Sentence  Ecclefiaftical,  that  hath  proper  Jurif- 
diction,  is  made  incapable  to  hold  or  enjoy  his 
Paribnage,  Vicarage,  or  other  Spiritual  Promo 
tion  or  dignity  :  And  the  caufes  of  fuch  Depri 
vation  or  Depofition  are  properly  and  naturally 
d&ermi-  deterrnmaWe  by  the  Ecclefiaftical  Laws  of  this 
Realm.  But  becaufe  generally  there  are  Eftates 

of 
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3f  Freehold  dependant  upon  thefe  Promotions 
and  Dignities,  and  annexed  to  them  infepara- 
bly,  which  reft  at  the  fble  determination  of  the 
Common  Law  ;  the  Courts  of  Common  Law 
iofbmtimesinfpecl:  and  regulate  the  proceedings 
}f  the  Ecclefiaftical  Courts ;  and  where  they 
proceed  agamft  the  Rules  of  Common  Law  * 
hey  frequently  prohibit  them :  I  have  therefore 
hought  fit  to  fhew  what  caufes  of  Deprivation 
>r  Depofition  have  been  allowed  and  approved 
»f  by  the  Judges  and  Courts  of  the  Common 
^aw,  or  by  any  of  the  Statutes  of  this  Realm. 
Jut  there  are  many  more  Caufes  of  Deprivation 

i  »y  the  Canons  and  Laws  Ecclefiaftical,  which 

I  >eing  out  of  my  profeffion,  I  fhall  notprefume 

I  o  difcourfe  of 

i. If  a  Parfbn,  VJcar,&c.be  a  common  Drun-  Can.  Apoft.4i. 

j  ard,  it  is  a  juft  Caufe  to  deprive  him  of  his  Mortimer  terf. 

]  :hurch  preferment.  Parker,  10  Jac. 

2.  The  Clerk  that  obtains  any  preferment  in  s/«o»y  c*ufe  of 
j  ic  Church  by  any  Simon iacal  Contract  or  A-  D*Pritv*tiM* 

reement  may  be  deprived  by  his  Ordinary ,&c. 
|  ;  it  appears  at  large  in  the  fifth  Chapter  here 
j  efore  upon  that  Subject. 

3.  That  if  any  Par  [on,  &c.  flail  refufe  to  vfe  l  EI  C1-  Stat- 
ie  Book  of  Common  Prayer  or  adminifter  the  i4  /:ar-2-c-4- 

•       ;          r        r  r    -i     i         n     tr        uJe  °ther 

acraments  in  the  order  there  prejcrwea,  or  (hall  Forms  of  Pray. 
'ilfuUy  and  obftinately  ,  sJanding  in  the  fame  ^  er,the  third'of- 
re  any  other  Rite  or  Ceremony ,  Order,  Form  or  fcncc- 
fanner  of  celebrating  the  Lord's  Supper,  or  o- 
ier  open  Prayers,  or  flail  preach  ,    declare  or 
'eak  any  thing  in  derogation  thereof,  or  depra- 
ing  the  fame,  or  any  thing  therein  contained , 
id  having  formerly  been  con<viB'ed  for  the  like 
,  fltll  upon  his  fecond  cowviftion  be  de- 
~  fa6lo. 

G 
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St.  1  4  Car.i.c.4.      4.  If  any  Par/en,  Vicar  >&c  foall  not  within 
n%  t      t  WQ  mont]os  next  after  Induction  upon  fome  Lor  At 
tvT     **y  °?enlJ  •>  publicity   and  fokmnly  read  tht 
after      Morning  and  Evening  Prayers  appointed  to  be 
induction.         read  the  fame  Jaj9  according  to    the  Book   of 
Common  Prayer^  andafterjitch  reading  ,  fiall 
not  openly  and  publickly  ,  before  the  Congrega 
tion  there  ajjembled,  declare  his  unfeigned  af- 
(ent  and  confent  to  the  ufe    of   all  the  things 
therein  contained^  in  fuch  manner  as  is  directed 
1  3  Eliz..  c  1  i.    Before  here  in  the  feventh  Chapter  ;  and  if  there 
To  maintain  a-  ^e  an)  lawful  Impediment^  then  if  he  do  not  do 
ny  Djctrine  a-    the  Jame  within  one  month  after  the  Impediment 
the  ?9    removed  ;  fuch  ?ar(on,  Vicar*  &c.   (hall  he  de- 


s  R  -tit  Trial       5-  tf  any  P&rfon9  which  fljall  have  any  Ec- 
54.  defiaftical  preferment  ,  fhall  a  dvifedly  maintain 

Mifcreantsjnfi..  or  affirm  dire  ft  ly  any   Doftrine  contrary  or   re- 
dels,  Schijma-    ftignant  tG  the  ^  Articles  of  Religion  y  and  be- 

ticks  and  Here-  •      consented  be  fore  the  Biflwp  of  the  Dioceh  or 
ticks  aepnved,      6,.  J  .       ,>.    f   J  .r  .    J 

fam  Ordinary  i  or  before  the  high  Commissioners  , 

'*  A  Misbeliever,  fa  all  per  fist  therein,  and  not  revoke  htt  Error  ,  ! 
t  An  Athcif,  or  after  fuch  Revocation  frail  eftfoon  affirm 
&c-  fuch  untrue  Doctrine^  he  may  be  deprived. 

'1  15         ^'  ^  any  per/on  dial  1  obtain  a  preferment  in 
t^ie  Chiirdij  which  is  a*  Miicreant,  t  Infidel, 
,1.  SchifmatickorHeretick,  he  may  be  deprived. 

7.  So  if  one  be  made  a  Parlon  ,  Vicar,  &c., 
Miter*     md   ^t  ^  noc  of  free  Condition,  but  a  Villain,  or 

crwmious  ptr-       ,.,,,.  ,  .  .  r          i  •     j 

\on  may  be  de-  l"at  1S  l"ltcrate  anc*  not  at>le  to  pertorm  his  du-^ 
''vri<vtd.  ty,  or  that  is  guilty  of  any  heinous  Crime  ,  as 

*  And  fs  is  the  Murther,  Manslaughter,  Perjury,  Forgery,  or 
tnat  js  mtr%  Laictu,  and  not  in  holy  Orders,  he 

i  ex.    may  be  dcpri7ed 

vcrfus          8.  *  A  Parfon,  Vicar,  Sec.  may  be  deprived 
P.i?     for  being  difobedient  and  incorrigible  to  their 
OU-.I.E.R.       Oidkary,&c.  9- 
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Q.  And  it  was  refblved  by  all  the  Judges  of  Crojac.  37. 
England,  %Jac.  That  Non-conformity  waSa^w-^/om^ 
good  Caufe  of  Deprivation;  and  it  was  declared  ^  nota ' 
by  them  all,that  in  cafe  any  Canons  were  made 
by  the  Clergy  for  the  good  Government  of 
the  Church  ,  and   approved  and  confirmed  by 
the  King  (as  they  ought,)  that  the  obftinate  dif- 
obeying  of  them  was  a  juft  caufe  of  Deprivation. 

ip.  If  any  Parfbn,  Vicar,  &c.  have  one  Be-  j  T  1^.4.37. 
nefice  with  cure  of  Souls,  and  take  another  in-  Taking  tfatnd 
compatible  without  a  Faculty  and  Difpenfatiofy  Bswfce. 
it  is  a  juft  Caufe  of  Deprivation^ 

1 1.  In  the  time  of  Popery  it  was  caufe  o 
Deprivation  for  a  Prieft  to  marry  ,  but  not  to 
have  two  or  three  Concubines,  as  they  called  De 
them  :  But  more  of  this  hereafter.  3  I 

IX.  Dilapidating  the  Church  and  Buildings,  c°. 
deftroying  the  Woods,  or  alienating  the  Lands  iH'4-K<?  £.4. 
belonging  to  the  Church  by  any  Biiliop,  Abbot, 
Prior,  Paribn,  Vicar ,&c.have  been  held  and  ad- 
judged  juft  caufes  of  Deprivraiian,6cit  were  very 
tit  theCanonsin  this  cafcwere  put  in  execution. 

There  may  be  a  queftion  itarted,  what  fhall 
be  intended  by  the  words,  Deprived  ipjofatto} 
whether  by   thofe  words  the  Church  ihall  im- ipfo  faa<?t 
mediately  become  void  by  the  facl:  done,  or  not 
rill  Conviction  or  Sentence  declaratory.     The 
words  ipfo  facto  are  of  late  time  crept  into  A&s 
of  Parliament ;  as  that  for  (hiking  with  a  Wea 
pon  in  a  Church-yard,  the  party  ihall /p/c  facto 
be  excommunicate :  And  in  that  cafe  it  is  made 
i Quaere  in  Dyer.     But  in  Greens  Cafe  it  is  re- 
.blved,  That  the  Church  in  this  Cafe  fhall  be 
yoid  without  any   Sentence   declaratory  ,  and      *?Vi 
:hat     Avoidances    by    A£fo     of    Parliament  ^&^'a  'init 
need    no     Sentence     Declaratory.       But    in  cmim^ntu 

G   a  that  verb,  ipfo  fado* 
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that  Cafe  by  the  Canonifts  reqmritur  Sententia 
Rolls  i.iSi.f:/.  declarator's.     And  note,  that  after  Indu6Hon 
the  Spiritual  Court  cannot  deprive  for  any  Er- 
Rolls  2. 3 05- .§3.  rorinhis  Inftitution.     So  if  a  Clerk  commits 
Homicide,  and  hath  his  Clergy,  he  fhall  not 
afterwards  be  deprived  for  this  offence.     And  a 
man  may  be  deprived  by  reafbn  of  Degradati 
on. 

I  muft  confefs,  in  this  Chapter  I  may  feem 
to  tranfgrefs  upon  the  Canonifts  and  Civilians, 
as  well  as  in  fbme  other,  but  I  have  gone  no 
further  upon  this  Subject  than  what  I  have  met 
with  in  our  own  Books  ;  and  I  muft  agree  that 
the  Ecclefiaftical  Courts  have  the  fole  Jurifdi6H-  ] 
on  in  all  caufes  of  Deprivation,  Depofitions,Re- 
fignations,  &c.  And  yet  the  Judges  of  the  Com 
mon  Law  have  power  to  correct  their  proceed 
ings,  if  they  fhall  proceed  againft  the  Rules  of 
the  Common  Law,  which  is  the  reafbn  we  meet 
with  thefe  things  in  our  Books  ,  and  it  may  be 
fbme  advantage  to  the  Civilians  to  know  how 
far  the  Common  Law  approves  of  their  pro 
ceedings  :  There  is  by  the  Canon  Law  divers 
other  caufes  of  Deprivation,  but  it  is  out  of  my 
Province,  and  would  be  too  long  for  this  Dif- 
courfe  to  reckon  them  all  up.  And  having  faid 
what  I  have  to  fay  upon  this  Subject ,  I  fhall 
proceed  next  to  fhew,  what  Leafes  Parfbns,  Vi 
cars,  and  other  Ecclefiafticks  may  make  at  this 
day  of  the  Glebes,  Tythes,  Farms ,  &c.  and 
within  the  danger  of  what  Statutes  they  may  . 
fall. 


CHAR 
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CHAP.    X. 

The  tenth  Chapter  Jhe ws>  what  Leafes 
Tarfonsy tears  and  other  Ecclejiaf- 
tical  Terfons  may  make  of  their 
Glebe^  Tytbes,  Farms  f§c<  and  what 
Farms  they  may  take ,  and  within 
the  danger  of  wbjt  Statutes  they 
may  fall. 

HAving  undertaken  this  Work  chiefly  in  fa-  What 
vour  of  the  Parfons  and  Vicars,  I  defign- 
cd  to  have  medled  with  no  other  Orders  of  the 
Church  but  thofe  only  j  but  having  in  many 
other  things  been  enforced  to  entermingle  the 
concerns  of  other  Orders  with  thofe  of  the  Par 
fons  and  Vicars,  I  (hall  beg  the  Readers  pardon, 
that  in  this  Chapter,  where  I  am  to  treat  of  the 
Leafes  which  may  be  made  by  Parfbns  and  Vi 
cars,  I  likewife  take  in  all  other  Orders  of  the 
Church  with  the  Cplledges ,  the  Learning  con 
cerning  Leafes  being  of  ufe,  and  neceflary  for 
all  people  to  know,  and  which  I  (hall  in  this 
Chapter  put  into  as  good  a  method  as  the  fub- 
jeft  matter  will  permit. 

And  becaufe  the  Learning  of  thefe  Leafes 
will  depend  upon  feveral  Statutes ,  it  will  not 
be  amifs  fir  ft  to  examine  what  Leafes  or  Alie 
nations  the  feveral  perfbns  we  have  to  do  wkh 
in  this  Chapter,  might  have  made  at  Common 
Law  before  the  Statutes,  and  then  to  confider 
where,  or  in  what  manner,  the  feveral  Statutes 
have  enlarged,  abridged ,  or  retrained  their 
power  at  Common  Law. 

G  And 
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X*  Common          And  firft,  at  the  Common  Law  no  Bifliop , 
Law,  Abbot,  Prior,  Dean,  Prebend,  or  other  (ingle 

i  bfr+f*.'-  Corporation,  could  make  any  Alienation  or 
Leaie  to  bind  their  Succeffor?  without  the  Con 
firmation  of  their  Chapter,  Covent,  &c. 

The  fir  ft  Statute  that  imde  any  alteration  in 
The  enMug     thefe  Cales,  was  the  Statute  of  gi  H.  8.  which 

X#  of  31  H.8.  |s  commonly  called  the  enabling  Statute,where- 
cap,i8.  .    .          X    j 

by  it  is  enacted  , 

That  all  Leafes  then  after  to  be  motile  of  any 
Manors,  Lands^  Tenements  or  Hereditaments, 
by  writing  undtr  band  and  feal  for  term  of 
Jtars,  or  for  term  of  life,  by  any  Tar  (on  or  Par- 
Jons  of  the  full  age  of  1 1  years ,  having  any 
eft  ate  of  Inheritance  either  in  Fee-Jim  fie  or  Fee- 
tail,  in  their  cwn  rights,  or  in  the  right  of  their 
Churches,  &c.  foall  he  good  and  effectual  in  the 
Law  again  ft  the  Lej]urs  ,  their  Wwts,  Heirs 
and  Succejftrs. 

Provided  that  that  Act  ft  all  not  extend  to  a- 
ny  Leafe  of  any  Manors ,  &c.  where  any  old 
Leafe  fhould  be  in  being,  unlejs  thejame  expire, 
be  jurrendred  or  ended  within  one  year  after  the 
making  of  fitch  new  Leafe,  nor  foall  extend  to 
any  Grant  to  be  mads  of  any  Reverjicn  cf  any 
Manors,  &c.  nor  to  any  Leafe  of  any  Manors  , 
&c.  which  have  not  moft  commcnly  been  letten 
to  Farm,  or  occupied  by  the  Farmer j  thereof,  by 
the  ff  ace  of  twenty  years  next  befcrefuch  Leaje 
thereof  made, nor  to  any  Leafe  to  be  made  with 
out  impeachment  cf  waft ,  or  to  any  Leafe  to 
be  made  above  the  number  of  three  Lives,  or  li 
years  at  the  moft,  frum  the  day  of  the  making 
thereof^  and  that  upon  the  making  of  every  fuck 
Leaje  there  be  reserved  yearly,  during  the  f aid 
Leafe,  due  and  payable  to  the  J aid  LeJ]ors>  their 

Heirs 
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Heirs  and  Succejforsjo  whom  the  Reverfon  (hall 
affertain^&c.  jo  much  yearly  farm  or  Rent^  or 
more,  as  hath  moft  accuftomably  been  yidded 
and  faid  for  the  faid  Manors  ,  &c.  fo  to  be 
letten  within  twenty  years  next  before  the  Leafe 
thereof  made,  &c. 

"Provided  this  Act  fliould  not  extend  to  give 
any  liberty  or  power  to  any  Parfon,  Vicar  j&c.  to 
make  any  Leafe  or  Grant  of  any  of  their  Meffu- 
ages,  Lands,  Tythes,  &c.  or  in  any  other  man 
ner  than  they  fliould  or  might  have  done  before 
the  making  of  the  faid  Act. 

So  now,  where  before  the  making  of  this  A6fc 
no  Archbifliop,  Bifhop,  Archdeacon  ,  Dean  or 
Prebend,  could  have  made  any  Leafe  to  have 
bound  his  Succeffors  without  the  confirmation 
and  confent  of  their  Chapters,  &X,  as  aforefaid: 
Now  by  this  Acl:  they  are  enabled  to  make  Lea-  Jjf^w&Vfcr 
fes  for  three  Lives,  or   one  and  twenty  years ,  "^  £ 
without  any  confirmation  at  all  with  thefe  qua 
lifications  : 

i.  Such  Leafe  muft  be  made  by  writing  In-  Mrfhinvri- 
dented,  and  not  by  parol  or  deed  poll.  ting  indented. 

1.  It  muft  be  made   to  begin  from  the  ma-  Muftfaginfrom 
king,  or  day  of  the  making  of  fuch  Leafe.  , €  mf  ''*;•  or 

rf  i_        t_  u  T      r    •     1     •  i      **?*?  wking. 

3.  If  there  be  any  old  Leafe  in  being  at  the  oiu  Leafe  mutt 
time  of  the  making  of  fuch  Leafe,  it  muft  ex-  expire  within  » 
pire,  be  furrendred  or  ended  within  a  year  after  year> 
the  making  of  fuch  new  Leafe,  arid    fuch  fur-  Co^>2-  k-'- 
render  muft  be  abfblute,  and  not  upon  conditi 
on. 

4.  There  muft  not  be  a  double  Leafe  in  be-  Muft  not  fa  a. 
ing  at  one  and  the  fame  time,  the  one  for  years,  *wleLt*fe. 
and  the  other  for  Lives. 

5:.   Such  Leafe  muft  be  of  Lands  manurable  Ofwfat  things 
or  corporeal,  which  are  neceflary  to  be  le.ten,  ^c 

G  4  and 
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Co.*.?. a.  and  out  of  which  a  Rent  may  be  referred ,  and 
More  778.'.  not  of  things  that  lye  meerly  in  Grant;  as  Fairs, 
Dento'iT  Markets,  Tythes,  Tolls,Franchifes,Advowfons, 

H.ijac.  B.  R.    &c 

of  Lands  ufu-      6.  Such  Leafe  muft  be  of  Lands,  &c  which 

ally  letun.        havemoft  commonly  been  letten  to  Farm;  or 

occupied  by  the  Farmers  thereof  for  the  more 

part  of  twenty  years  before  the  making  of  fiich 

Leafe  :  So  if  they  have  been  fo  let  for  eleven 

years  within  twenty   years  next   before  the 

making  of  the  new  Leafe  ,  it  (iiffices :  And  a 

letting  to  Farm  by  Copy  of  Court-Roll  ,  is  a 

Co.  £.3  /.b1.'     fufficient  letting  to  Farm  within  this  Statute ,  to 

enable  the  making  of  fuch  new  Leafe. 

The  accuflomed       7.  There  muft  be  referved  upon  every  fuch 

Kent  muft  be     Leafe  ,  and   payable  during   the  continuance 

thereof  to  the  Leffor  ,  his   Succeffors,  &c.  fo 

much  Farm  or  Rent  as  hath  moft  accuftomahly 

been  yielded  and  paid  for  the  Land  fo  demifed 

within  i^  years  next  before  fuch  Leafe  made  : 

So  that  it  fufficctn,  if  the  yearly  Rent  or  Farm 

be  referved,  though  Heriots  and  other  cafual 

Services  be  omitted  ;  fb  if  a  greater  Rent  than 

Co.£.37>.'.      formerly  be  reiervcd  ,  it  fufficeth.     But  if  the 

LefTor  referve  a  Icfs  Rent  than  the  ancient,  du- 

Ibid.  ring  his  life,  and  after  the  full  Rent ,  yet  it  is 

€0.5.6.1.,         naught,  becaufe  it  muft  be  referved  during  the 

whole  term :  So  if  Lands  ufually  letten  be  de- 

mifcd  with  any  other  Lands,&c.  though  a  Rent 

Co.f.?.b/.        be  referved  that  exceeds  the  value  of  thofe  Lands 

Vide  Co. 8.  70.  an(j  the  Oid  pvenr .  yet  fuch  Leafe  is  not  good 

W#MtReTerv*>  aga'n^  ^e  Succeffor  within  this  Law.     But  if 
tions  are  good.  fhe  Rent  were  formerly  referved   to  be  paid  at 
€0.5.37.  b..     four  feveral  days,  and  by  the  new  Leale  be  re 
ferved  to  be 'paid  all  at  one,  fb  the  whole  Rent 
be  referved  yearly, it  is  well  enough. 
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If  a  Bifliop,  &c.  have  two  diftincl:  Manors  Trin.z6  Car.i. 
that  have  aciently  been  demifed  together  ,  and  CB-  l^rcducc. 
one  entire  Rent  referved  for  both  Manors ,  and  dle  v^Linajn. 
thefe  being  out  of  Leafe  the  Bifhop,  &CP  may 
demife  them  feverally,  referving  feveral  Rents 
amounting  to  the  whole  ratably;  and  thefe  have 

been  adjudged  lately  in  the   Common   Pleas  to  H>2-7  ^r-2  "* 

j         j    £C        j  •     t?  •       L      v         P-R-  This  Cafe 

be  good,  and  affirmed  in  Error  in  the   Kmps  •  , 

5   /  11  i         /-  r  .r  rr-i  ^      1S    PUtm   MC 

Bench\  and  by  the  lame  reafon  ,  if  a  Termor  modern  Rep. 
for  life  fhould  Leafe  part  for  years  ,  and  then  p.  103.  but  im- 
fur  render  and  accept  a  new  Leafe,  rend  ring  the  perfectly  re- 
ancient  Rent,  it  would  be  a  good  Lezfejamen  Ported/^ 
inde  o[u<2rti  for  of  that  part  leafed  by   the  Ter-  ^ua 
mor,  there  would  be  two  Leafes  on  foot  toge 
ther  ;  but  if  the  new  Leafe  were  only  of  the 
Lands  not  demifed  by   the  Termor  ,  then  it 
fcems  good. 

8.  Laftly  ,  fuch  Leafe  mufl  not  be  without  Such  Leafe  mufi 
impeachment  of  waft,  and  therefore  a  Leafe  to  mt  ^  without 
oneforlife,remainder  to  another  for  life, remain-  i^*ckm*tf 
der  to  a  third  for  life  is   not  good  againft  the 
Succeffor,  though  but  for  three  Lives,  becaufe 
the  remainders  make  the  prefent  Tenants  <ii£ 
punifhable  for  waft  for  the  time. 

But  Parfbns  and  Vicars  being  excepted  in  this  D    r 

'  ,   r         i  ^          Parpns  and 

enabling  Law  are  left  as  they  were  ac  the  Com- 
mon  Law ;  fb  that  they  could  make  no  Leafe 
to  bind  the  Succeffor  without  the  confirmation 
of  the  Bifhop  and  Patron,  till  the  Statute  of 
13  Eliz,.  which  we  fhallfpeak  of  hereafter, 

But  this  Adi: ,  as  appears  by  what  hath  been 
faid,  conferred  a  new  power  upon  fingle  Cor- 
poi  ationsjbut  did  not  in  any  thing  reftrain  their 
ancient  power  in  making  long  Leafes  and  Alii  * 
nations  of  their  very  Scites,  Demefhes,&c.with 
confirmations  as  aforefaid,  which  was  a  great 

pre- 
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prejudice  to  the  Church  in  general,  a  means  of 
IMlapidations,  and  a  great  hindrance  of  hofpi- 
tality :  and  therefore, 

j  Eliz.  c.ip.  I*  the  firft  year  of  Queen  Elizabeth  it  was  en- 
Hove  107.  afted,  That  all  Gifs,  Grants,  Feoffments,  Pints, 
&jhop*  re.  and  other  Conveyances  and  Eft ates  from  thefrfc 
day  of  that  prefent  Parliament  to  be  had+  made, 
done  or  fujfered  by  any  Archbifoop  or  Biflop  of  a- 
ny  Honours,  Catties,  Manor s,Lands^Tenements, 
or  other  Hereditaments,  being  fart  of  the  poffef- 
fans  of  bis  Archbifooprick  or  Btjhprick,cr  united^ 
appertaining  or  belonging  to  any  the  Jamt  Arch- 
btjbopricks  or  Bifoopricks,  to  any  perfon  or  per- 
fons,  Bodies  Politick  or  Incorporate  (other  than 
the  Queens  Majefty,  her  Heirs  and  Succeffors) 
whereby  any  Eftate  or  Estates  fliouU  or  might 
fafs  from  the  {aid  Archbiflwps  or  Btjhops,  or  any 
of  them,  other  than  for  the  term  of  2,  i  years, or 
three  Lives,  from  any  fuch  time  as  any  fuch 
Leaf e, Grant  or  AJJuranceftattbegin,and where 
upon  the  old  accuftomed  yearly  Rent  or  more 
(hall  be  referred  and  payable  yearly  during  the 
faid  term  ofii  years,  or  three  Lwesjhall  be  ut 
terly  void  and  of  none  effect  to  all  intents  ,  con- 
ftruflions  and  purpofes,  any  law,  cuftom ,  or  u- 
fage  to  the  contrary  thereof  in  any  wife  notwith- 
ft an  ding. 

i  Jacob!  c.3.         Note,  the  exception,  which  gives ,  or  rather 
referves  the  power  to  grant,  &c.  to  the  Queen, 
Leafesin  ether   &c  was  n^je  voy  by  a  Statute  made  i  Jac. 

?u™vM°ie  And  note  alfo,that  though  this  Statute  enafts, 
Smalwood  and  That  all  Leafes  made  in  any  other  form  (hall  be 
Sale  verf.  Ic  E-  void  and  of  none  effect  to  all  intents  and  pur- 
vefq5  Lich.&a-  pofes ;  yet  it  has  been  adjudged,  that  it  is  only 
Stf'ci^10'  t0  be  intenciecl  as  againft  theSucceffors,and  that 
j'inft..a  59 '  Leafes  made  in  other  forms  (hall  be  good  not- 
"  with* 
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withftanding  againft  the  party  himfelf  that 
makes  them,  and  may  be  affirmed  by  the  Suo 
ceflbrby  the  receipt  of  the  Rent  reterved  there 
upon. 

And  note,  this  is  a  private  Act  of  Parliament,  i  Eli?.  A 
that  muft  in  all  cafes  be  pleaded,and  cannot  be 


gven  in  Evidence.  ju  b  • 

And  note  alfb  ,  that  though  this  Statute  do  era  £1.874. 
not  reftrain  demifmg  of  any  Lands  not  former-  More  153. 
ly  demited,  yet  it  does  it  by  implication  ,  for  the 
accuftomable  Rent  muft  be  referved,  and  un- 
lefs  accuftomable  let  ,  there  cannot  be  an  ac 
cuftomable  Rent  ;  and  Leates  within  this  Sta 
tute  muft  have  all  the  reftrictions  in  that  of  %z 
H.  8,  before  mentioned. 

And  it  muft  be  of  things  manurable,ashath  of  what  thing* 
been  faid,out  of  which  a  Rent  may  be  retervedt  fuch  Leafes 
But  jfome  are  of  Opinion  that  Tythes  or  things  mty  be  wade. 
not  manurablemay  be  demited  for  twenty  one  Ca*-3-a- 
years,  becaute  an  Action  of  Debt  will  lye  up 
on  the  Contract:  And  fbit  was  adjudged,  as  a  Morc  7  7  8- 
learned  Serjeant   at  Law  informed  me,  in  the  ^  Timoth7 

r      r     i     V»  r    -n      r       1  ev        Tourneur, 

cafeot  the  Precentor  ot  rauls  about  17  jac.  Serjeant  U  Roy. 

and  that  the  Succeffor  (hall  have  an  Action  of 

Debt  upon  this  Contract  ,  and  is  good  within  See  t^e  c^ 

the  Statute  of  gx  H.  i.cap.  a8.  and  I'have  teen  Palmer  104! 

a  Report  of  a  Cate  in  the  10  Jac.  in  the  Com- 

mon  Pleas,  that  it  was  fb  adjudged  ;   and  tee 

jLe/f  Rep.  76'.'  That  Telverton,  W&li&ms*vxA 

TanfieU  were  of  the  feme  opinion  that  it  was 

good  for  years, 

Upon  this  Statute,and  the  former,  it  has  been  r  Inft^f.B/. 
held,  That  Archbifhops  and  Bifhops  may  with  Concurrent 
confirmation  of  the  Dean  and  Chapter  make  Leafef- 
concurrent  Leates,that  is,notwithftanding  there 
be  a  Leafe  in  being  for  twenty  one  years,  they 

may 
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may  make  a  new  Leafe  of  the  fame  Lands  to 

More  66.          another  for  twenty  one  years  from  die  making 

thereof  3  and  this  being  confirmed  as  aforefaid, 

fhall  bind  the  Succeflbr,  the  other  things  being 

ilnft.45.a-.       obferved  in  it :  But  Sir  Edward  Coke  excepts 

the  concurrent  Leafes,  as  to  thofe  other  things, 
i  Inft  45.  a:.        And  Sir  Edward  Coke  is  of  opinion,that  like 
concurrent  Leafes  may  be  made  by  Deans,Pre- 
bends,  6cc.  with  confirmation  :  But  fbme  learn 
ed  men  are  not  fatisfied  concerning  concurrent 
Leafes,  becaufe  by  thefe  concurrent  Leafe-s  the 
Succeffor  lofes  his  remedy  for  his  Rent  by  di- 
ftrcfs  during  the  former  term,  and  the  Tenant 
More  in-        may  be  infblvent  as  to  an  Action  of  Debt :  But 
Cro.  Eliz,.  141.    a  concurrent  Leafe  for  Lives  is  notgood,becaufe 
upon  fuch  Leafe  the  Leffor  would  have  no  re 
medy  for  his  Rent. 

i  j  Elix.cap.io.  The  next  reftri&ive  Law  is  that  of  i  3  JE- 
Tke  reftrittive  Hz.  whereby  it  is  enacted  ,  That  from  thence- 
L™  *g*infl  forfk  an  Lt,are  Gift  Grants  Feoffmentsfon. 

Leafes  of  Deans.'  r>A  i  i       I     j      J 

Prebend*  &c  'ue)'ances  or  Eftates  to  be  made  ,  haa9  done  or 
ftiffered  by  the  Mafters  and  Fellows  of  any  Col- 
ledge.  Dean  and  Chapter  of  any  Cathedral  or 
Collegiate  Church,  Mafter  cr  Guardian  of  any 
Hofyital,  Parfon,  Vicar,  or  any  other  having  a 
Spiritual  or  Ecclefiaftical  Living,  or  any  Hou- 
jes,  Lands,  Tytbes,  Tenements  or  other  Heredi 
taments,  being  any  part  of  the  ToffeJJlons  of  any 
fuch  Colledge,  &c.  or  any  'wife  appertaining  or 
belonging  to  the  fame^or  any  of  them, to  any  per* 
fon  or  persons  bodies,  &c.  (  other  than  for  the 
term  of  t  wenty  one  years,  cr  three  Lives,  from 
the  time  as  any  fuch  Leafe  or  Grant  fhall  be 
mads  or  granted,  "whereupon  the  accustomed 
yearly  Rent  or  more  fhall  be  referved  and  paya 
ble  during ihe  faid  ttrtn )  fhall  be  utterly  void, 
&c.  The 
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The  penning  of  this  A6i:,and  that  of  i  Eliz,.  Go.j.i^b.: 
before-mentioned  being  in  effect  the  fame  in 
fubftanee,  the  conftru&ion  is  the  fame  in  effect; 
but  in  this  Act  there  was  no  faving  of  Grants 
to  the  King,  and  therefore  this  A6r.  being  for 
thepublick  good  ,  had  reftrained  other  Grants 
to  him  not  warranted  by  this  Statute  ,  though 
i  Jac.  caf.  %  .  had  never  been  made. 

And  here  note,  That  as  the  Parfbnsand  Vi-  Parfins  and  Vi 


cars  had  not  their  power  any  wife  enlarged  by  cetrs 
the  Statute  of  ^  H.  8.  So  they  had  no  re-  ^ 
ftriction  upon  them  till  this  A  A  ,  but  from 
henceforth  they  are  reftrained  from  making  any 
Leafe  or  Grants,  other  than  for  twenty  one 
years  or  three  Lives  ,  with  the  qualifications  a- 
bovementioned  in  the  Statutes,  and  fuch  Leafes 
muft  be  confirmed  by  the  Patron  and  Ordinary, 
becaufe  excepted  in  the  inabling  Statute  of  3  1. 
H.  8.  before. 

And  whereas  after  the  making  of  this  Statute, 
Heads  of  Colledges,  Deans,Prebends,&c.  might 
have  made  concurrent  Leafes,  as  well  as  Bi- 
fhops  might  j  There  is  a  Provifo  in  the  Statute 


That  all  Leafes  then  after  to  be  made  by  any  j  g  Eliz.c.i  i. 
theaforefaidEcclefiaftical,  Spiritual  or  Coliegi-  No  concurrent 
ate  Per  Jons,  or  others  of  any  of  their  Ecclefia/ti-  Leafe  Jut  with- 

cal,  &c.  Lands,  &c.  whereof  am  former  Leafe  T/^f  ye?5 
r  ..,.  7J         •  J  i  r  11  before  the  for- 

for  years  ^s  in  being^  and  not  expiredjurrendred  ^er  en^  J 

or  ended  w*htn  three  years  next  after  the  ma 
king  ofanyjuch  new  Leafe  ftould  be  utterly  iio'id^ 
frustrate  and  of  none  effect  ,  any  Law,  &c. 

By  this  Provifb,  it  jhouU  feem  ,  the  Parlia 
ment  was  of  opinion  ,  that  concurrent  Leafes 
might  be  made  ,  but  has  by  this  Provifb  fo  re- 
ftramed  themy  that  they  cannot  be  maJe  but 

within 
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within  three  years  before  the  Determination  of 
the  former. 

not  in  ^ut  Bifhops  are  conceived  not  to  be  compre- 
Aft.  hended  within  this  Provifo,  for  though  the 
words  are  general  enough ,  yet  the  particulars 
mentioned  before  the  general  words  being  of  an 
inferior  rank  ,  the  general  words  cannot  draw 
in  the  more  worthy. 

And  there  is  a  Provifan  in  this  Aft  of  1 8  El. 
and  Covenants  That  all  Bonds  and  Covenants  then  after  made 
jhatt  be  void.    for  ifa  making  or  renewing  of  any  Leafe  con* 
trary  to  the  intent  of  that  Statttt^or  of  the  Sta~ 
•  tute  of  1 3  Eliz.c.  i  o.  frould  be  utterly  void* 
\  3  Eliz.c  20.         Jn  tne  J  ^th  year  of  Queen  Elizabeth  there  is 
LeafesvfPar-   an  A6t  of  Parliament  made,  whereby  it  is  en- 
fons  to  be  void  a&cd  ,   That  no  Leafe  made   after  the  i  <$th 
by  Non-rep-       f\ay  Of  May  following  of  any  Benefice  or  Eccle- 
fiaftical  Promotion  with  Cure  of  any  fart  there* 
of,  and  not  being  imfropriated^^OHld  endure  any 
longer,  than  while  the  LsJJ'or  foould  be  ordinari 
ly  refident  and  ferving  the  Cure  of  fuch  Bene 
fice  without  absence  above  fourfcore  days  in  any 
one  year  ;  but  that  every  fuch  Leafe   f  fo  Toon 

TheCe  words  *J  ,          Jr  n       \  \ 

•within  the  [  1  as  1C'  or  an^  Part  t"ereo^  laould  come  to   any 

are  reeded  by  pofleffioo  above  forbidden,  or]  immediately  up' 

j  4  Eliz.c.  ii.     on  fuch  absence  foall  ceafe  and  be  void,  and  the 

Incumbent  jo  offending  //;#//,  &c.  lofe  one  years 

fro  fit  of  his  f  aid  Benefice  to  be  diftnbutedby  the 

Ordinary  to  the  Poor  of  the  Par ijh. 

Charging  Par.      And  by  the  fame  Statute  it  is  further  enacted, 

fonagestvo:.L     That  all  charging  of  fach  Benefices  with  Cure 

then  after  with  any  fenfion,  or  with  any  profit 

cut  of  the  fame  to  be  yielded' or  taken y  other  then 

Rents  referred  upon  Leafe s3  flwuld  be  <void. 

Where  a  Parfon      But  where  any  P# r/W  fiould  be  qualified  to 

may  demije  and  /}a^^  tn,Q  JJ^'m^      fe  may  dcmfe  the  one    of 
h  Non-tejtitnt. 
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them,  where  he  is  not  ordinarily  rejident,  to  his 
Curate  only  jh at  frail  there  ferve  the  Cure.  And 
fucb  Leaje  frail  endure  no  longer  than  during 
fuch  Curates  refidence  without  abfence  above 
forty  days  in  any  one  year. 

And  by  14  Eliz,.  it  isena&ed,  That  all  Lea-  14  El.cap.n. 
fes,  Bonds,  Promifes  and  Covenants  of  and  con-  Leafgs,Bonds 

cermnr   Benefices  and  Ecclefiaftical   Livings  *nd.  Co™ 
•  i  11  /k    77  /       rfo  be  void. 

with  cure  to  be  made  by  any  Curate  ,  Jhall  be  of 

no  other  or  better  force,  validity  or  continuance, 
than  if  the  fame  bad  been  made  by  the  benefieed 
f  erf  on  himfelf,  that  frail  dsmife  the  fame  to 
fuch  Curate. 

And  by  the  fame  Statute  it  is  ena&ed  ,  That  Houfes, 
the  reftriftiveStatute  of  i  ^  El.c  i  o.beforefiall  V&v/bi 
not  extend  to  any  Grant,  ^JJ'urance  or  Leafe  ofto 
any  Houfes  belonging  to  any  the  ferfons>&c.(in 
the  f aid  Stat.  of  13.)  nor  to  any  greunds  to  any 
fuch  koufes  appertaining,  &c.  in  any  City,  Bo 
rough,  Town  Corporate,  or  Market  lCown,,or  the 
Suburbs  of  any  of  them  j  but  that  all  juch  hou- 
fes  and  grounds  may  be  granted,  demifed  and 
ajjured,  as  they  might  have  been  before  the  ma 
king  of  the  f  aid  Act,  fo  always  as  juch  houfe  be 
not  the  Capital,  or  dwelling  houfe  ufed  for  the 
Habitation  of  the  Parfons,  &c.  nor  have  above 
ten  Acres  to  the  fame. 

Provided,  That  no  Leafe  be  made  by  virtue  Not  to  leafe  in 
of  this  Act  in  reverfan,  nor  without  referving  nwpt*. 
the  accuftomed  yearly  Rent  at  leaft  ,  nor  for  a 
longer  term  than  for  forty  years  at  wo  ft, charg 
ing  the  LeJJ'ee  with  repairs,  and  no  alienation 
inFee,unlefs  Lands  of  as  good  yearly  value  be 
fetled  ,  &c.  in  lieu  thereof. 

There  is  likewtfe  amdcr  Provifo  in  this  Att,  * 
*T*J         77^.7  ->-r>        -r          is**         Covenants,  fr$+ 

1 hat  all  Bonds,Contratts ,  Promises  and  Cove-  -mifes^bm  to 

nants  bewid. 
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nants  to  be  made  for  thefufferin?  or  permitting 
any  perfon  to  enjoy  any  Benefice  or  Ecclefiafticat 
Promotion  with  Cure,  or  to  take  the  Profits  cr 
fruits  thereof,  other  than  juch  Bonds  and  Cove 
nants  as  frail  be  made  for  affurance  of  any  Leafe 
heretofore  made,  frail  be  of  no  other  force  than 
Leafe  s  made  by  the  fame  perfon. 
ii.  And  by  another  Statute  made  in  the  i8th 
year  of  the  fame  Queen  Eliz,.  it  is  ena&ed,7/W 
after  complaint  made  to  the  Ordinary,  and  Sen 
tence  given  upon  any  offence  committed  by  the 
Incumbent  again  ft  the  Statute  of  13  Eliz.  c.io. 
whereby  he  frail  or  ought  to  lofe  a  year  's  profit 
of  his  Benefice,  &c.That  then  the  Ordinary  with 
in  two  months  after  fitch  fentence  and  recjueft 
made  by  the  Churchwardens  ofthe  Panfr^where, 
&c.or  one  of  them  frail  grant  the  Seyueftration 
offuch  profits  te  fuch  Inhabitant  or  Inhabitant* 
wit  bin  t  he  fame  Parity,  &c.  as  to  him  frail  feem 


Every  parifiio-  And  that  upon  default  of  the  Ordinary,  it 
way  take  -frail  be  lawful  for  every  Parifrioner,  &c.  to  re- 
tain,&c.his  Tythes,  and  for  the  Churchwardens 
to  enter  upon  the  Glebe-land  Rents  and  Duties 
ofetieryjuch  Benefice  to  be  imployedto  theufe  of 
the  poor,  &c.  until  fuch  time  a*  Sequeflration 
frail  be  committed,  by  the  Ordinary  ',  and  then 
the  Churchwardens  and  Pariflrioners  to  accompt 
to  fitch  to  wborh  the  Sc<jtteftration  frail  be  com 
mitted,  who  is  to  employ  the  whole  profits  ac 
cording  to  the  Act,  upon  pain  to  forfeit  the  dcu- 
b!e  value  of  the  profits  witholden  ,  to  be  reco 
vered  in  the  Ecclefiaftical  Court  by  the  poor  of 
tkeParifr.  •,->. 

Having  thus  for  the'fteaders  (atisfaftiot  gi 
ven  him  an  Abflraftof  Ml  the  Statutesaconcern- 

ing 
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ing  the  Leafes^of  Ecclefiafticks  of  all  kinds ,  I 
fhall  briefly  fum  them  all  up ,  and  proceed  to 
take  a  view  of  fuch  other  Statutes  as  the  Par- 
Tons,  Vicars,  &c.  are  in  any  manner  in  danger 
o£ 

Upon  the  whole  matter  it  appears,that  Arch-  what  Leafe 
bifhops  and  Bifhops  may  make  Leafes  for  twen-  may  be  mad*  ly 
ty  one  years,  or  for  one,  two,  or  three  Lives ,  ** 
with  the  qualifications  before-mentioned  with-  A 
out  any  Confirmations  at .  all :  And  they  may 
make  concurrent  Leafes  for  twenty  one  years 
upon  Leafes  for  twenty  one  years  from  the  ma 
king,  with  confirmation  of  the  Dean  and  Chap 
ter,  with  fuch  qualification  as  is  aforefaid,  though 
there  be  above  three  years  in  being  of  the  old 
Leafe  at  the  time  of  the  making  the  new,  and 
where  the  Bifhop  has  two  Chapters,  there  the 
concurrent  Leafe  muft  be  confirmed  by  both 
Chapters ;  unlefs  it  be  as  it  was  in  the  Bifhop 
of  Water  ford's  Cafe,  which  was  thus :  The  Bi 
fhop  of  Wat  erf  or  d  had  long  ago  the  BSfhoprick 
of  Lifmere,  and  the  Chapter  united  to  that  of 
Water f or  tl:  And  in  all  Grants  made  of  the 
Lands  belonging  to  Lijnture  that  Chapter  only  Co.  11.71. av 
confirmed,  and  all  Grants  made  of  the  Lands  b/* 

anciently  belonging  to  the  Bifhoprick  of  Water- 
ford)  the  Chapter  of  Wat  erf  or  d  only  confirmed: 
And  becaufe  the  Union  was  not  extant,  all  the 
Judges  held  the  confirmation  of  the  one  in  the 
manner  aforefaid  was  good  ,  for  it  fhall  be  in 
tended,  that  it  was  fb  provided  for  upon  the 
confblidation  jbutotherwife  all  the  Judges  held,  Dyer  igz.f.2.5. 
that  both  Chapters  ought  to  have  confirmed. 

But  if  a  Bifhop  had  two  Chapters,  and  one  of  Ibid. 
them  furrenders ,  is  fufpended  or  diffolved,   the 
confirmation  of  the  other  fuffices, 

H  there 
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M 1 4  &  15  El.  There  is  a  Cafe  ;in  Mr.  Juftice  Harfurs  Re- 
ports,where  the  Cafe  is  put,Thar.  a  Bifliop  made 
a  Leafe  dated  i  die  Maij^  confirmed  the  third 
day,  and  fealed  the  fourth  day  of  Af/f/,and  held 
a  good  Leafe  and  well  confirmed. 

Mil-purs  Rep.         But  a  confirmation  by  the  Dean  and  Chapter 
M.I  4  &  i  y  El-  after  the  death  of  the  Bifhop,  comes  too  late  by 
Catljne,  Sutbcoate  and  Windbam  againft  Wray. 
T.6El.Morc  66.      But  if  a  Bithop  make  feveral  concurrent  Lea- 
fes,  and  the  latter  is  firil  confirmed,  and  after  the 
firft  is  confirmedjin  this  Cafe  the  firft  Leafe  lhall 
be  preferred, becaufe  nothing  paffes  by  the  confir 
mation  in  point  of  Intereft  ,'but  a  meer  confent. 
T.  8  Jac.  Scac.      If  a  Bifhop  make  a  Grant  to  the  King,  which 
** ***:*?-     is  confirmed  by  the  Dean  and  Chapter  before 

*f'  ,    the  Grant  is  inrolled,this  is  well  enough. 
Roils  1.477.11.  .n  i 

7  But  note,  That  a  Bifhop  cannot  make  a  con- 

Cro.  El.  1 41.     current  Leafe  for  life,though  upon  a  precedent 
More  153.       Leafe  for  years ;  nor  a  concurrent  Leafe  for 

years,  where  there  is  a  Leafe  for  life  in  being. 
ean,  Deans,  Prebend aries,Heads  of  Colledges,Ma- 
~  ftersofHofPirals>  and  other  Ecclefiaftical  Per- 
fbns  mentioned  in  the  Statute  of  I  3  Eliz*.  c.  i  o. 
may  make  Leafes  for  xi  years,orany  lefler  num 
ber  of  years,  or  for  one,  two  ,  or  three  Lives  in 
poffeflion,  according  to  the  qualifications  above 
mentioned  ;  and  they  may  make  concurrent 
Lealesas  Bifhops  may  with  confirmations;  but 
they  mufr,  be  within  three  years  of  the  deter- 
18  Eliz.c  10.  ruination  of  the  former  term  by  expiration,  fiir- 
rcnder,  or  other  wife  :  So  that  in  this  point  the 
Bifhop  has  the  advantage. 

And  though  the  enabling  Statute  of  31  H.  8. 

gives  power  to  make  Leafes   to  hold  from  the 

making,  or  day  of  the  making;  yet  the  'reftri- 

1 3  Eliz.  c,  i  o.    drive  Statute  of  1 3  Eliz,.  makes  them  void,  if 

they 
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they  be  not  made  to  hold  from  the  making,  and 
not  from  the  day  of  the  making  ;  quod  nota  : 
But  the  Leafes  ot  Bifhops  and  Archbifhops  are 
not  within  that  AcT:,  but  the  A6r.  of  pr/Wdofthe 
Queen,  is,  That  all  Leafes  fhould  be  void,other 
than  for  a  i  years  or  three  Lives  from  the  time 
of  the  commencement  :  Note  the  different  pen- 
nings. 

And  forafmuch  as  all  concurrent  Leafes  of  a-  Concurrent  Lea- 
ny  Bifhop,  Dean,  Prebend  and  Arclideacon  areT^  andvbo  i$ 
to  be  confirmed,  it  is  convenient  to  let  the  Rea-  *°  confrm  Lea 
der  know  who  Is  to  confirm  the  fame;  therefore 


for  the  Readers  fatisfa&ion ,  he  is  to  know  that  p^£ 
the  Leafes  of  Bifhops  and  Archbifliops  are  to  be  Dyei-zzi.p.ig. 
confirmed  by  the  Dean  and  Chapter,  or  Deans  w.p-^- 
and  Chapters  ,  if  there   be  feveral  Chapters :  ^ 
Grants  made  by  a  Prebend  are  to  be  confirmed  c^  8 j  ap"  3°* 
by  the  Bifliop,  Dean  and  Chapter  :  The  Grants  who  'are  to 
made  by  Deans  are  to  be  confirmed  by   the  Bi-  confirm  Leafi 
Diop  and  Chapter  :   The  Grants  made  by  the 
Archdeacon,  by  the  Biftop,  Dean,and  Chapter: 
The  Grants  of  Parfbns  and  Vicars  ,   with  their 
Patrons  and  Ordinaries  r  And  Grants  by  the  In 
cumbent  of  a  Donative,  by  the  Patron  alone. 

But  if  a  Parfon  make  a  Leafe  ,  which  is  con 
firmed  by  the  Bifhop  only,  who  is  Patron,  with 
out  the  Dean  and  Chapter,which  ought  to  have 
joyned,  it  fhall  bind  the  Succeflbr  during  the 
lives  of  the  Bifliop  and  Incumbent ,  although 
the  Bi(hop  be  tranflated. 

But  Grants  by  Parfbns,  Vicars,  Prebends,&c. 
before  induction  or  inftallation,  &c.  although 
confirmed^  are  not  binding  to  the  SuccefJor. 

But  if  the  King  be  Patron  of  a  Prebend  9 
then  the  King  and  Dean  and  Chapter,  and  not 
the  Bi(hop$  ought  to  confirm  the  Grant. 

H  2  A 
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Co.  5- .  8 1.  a..         A  Leafe  made  by  a  Prebendary*  Parfon,  Vi- 

Dyer  7i.a.b.  ^^  &c.may  be  confirmed  for  part  of  the  term, 
if  it  be  for  years,  that  is,  confirm  the  Land  to  the 
Leflee  for  fb  many  years  of  the  term;  but  if  the 
term  be  confirmed  for  part  of  the  term,  it  were 
abfurd  and  repugnant,  and  fhould  be  good  for 
the  whole  term  :  And  as  fiich  Leafe  may  be 
confirmed  for  part  of  the  term,  fb  it  may  be  for 
part  of  the  Land* 

Rolls  1.476.  if  a  Parfbn,  &c  make  a  Grant,  which  is  con 
firmed  by  the  Patron  and  Ordinary ,  and  after 
be  deprived  ;  yet  the  Grant  is  good. A  Husband 
feized  in  the  right  of  his  Wife  of  an  Advowfbn, 

Rolls  i.475>.  the  Parfbn  makes  a  Leafe  warranted  by  the 
Statutes  before-mentioned,  and  the  Bifhop  and 
Husband  confirm  it,  thislhall  not  bind  the  right 
of  the  Wife  but  during  the  Husbands  life,  but 
that  the  Succeflbr  after  his  death  will  avoid  it , 
that  comes  in  by  the  Prefentation  of  the  Wife. 
So  if  Tenant  in  tail,  being  Patron,  confirm  the 

Rolls  i.  48o.  Grant  of  the  Parfbn  with  the  Biihop,  this  fhall 
not  bind  the  Incumbent  of  the  Iflue  in  tail. 

Rolls  i.  480,  If  an  Ufurper  prefent,  and  confirm  the  Leafe 
of  his  Incumbent  with  the  Bifliop  ,  and  after  is 
removed  by  Quart  Impedit,  &c.  this  fhall  not 
bind  the  Clerk  of  the  true  Patron. 

Cro.Car.  j  81.  If  the  true  Patron  grant  the  next  Avoidance, 
and  then  confirm  the  Grant  of  the  Parfbn,who 
after  dies ;  the  Incumbent  prefented  by  him  that 

Rolls  i.  480.  had  the  next  Avoidance  fhall  avoid  the  Leafe  , 
and  his  very  entry  upon  the  Leflee  avoids  the 
Leafe  for  ever. 

C-o.  E1.43ov  If  the  Parfbn  makes  a  Leafe  to  the  Patron, 
which  is  confirmed  by  the  Bifhop  ,  this  is  not 

Co  5.i;-,a-'.  good;  but  if  the  Patron  grants  it  over  ,  it  a- 
mounts  to  a  confirmation, 

if 
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If  a  Prebend,  Parfbn  or  Vicar  make  a  Leafe,  Rolls  i.48i.p  i, 
and  the  Bifhop  being  Patron,  confirms  it  with 
out  the  Dean  and  Chapter  ;  yet  this  fhall  bind 
the  Bifhop  and  all  the  Prebends,  Parfbns,  &c. 
which  he  fhall  Collate. 

If  a  Parfbn  had  made  a  Leafe  for  above  zi  Cro.El.i  8. 
years  before  the  Statutes  of  1 3  and   14  Eliz,. 
which  had  been  confirmed  after,  this  had  been 
good,  and  not  within  the  reftri&ion  of  thofe 
Laws. 

If  a  Parfbn  Leafes  where  there  are  two  Pa-  i  Leon.in- 
trons,  both  ought  to  confirm  as  fhould  feem.          Quaere. 

If  the  Patron  and  a  fucceeding  Bifhop  confirm  Oo.Car.  3  8. 
the  Leafe  of  the  Parfbn,  it  is  good  enough. 

A  Prebend  made  a  Leafe,reciting  that  it  was  Dyer  lo^.p.u. 
with  the  confent  of  the  Bifhop,  who  figned  and      Qu«rc. 
fealed  the  Leafe  to  the  LefTee,  but  was  no  par 
ty  to  the  Deed,  qu*re  if  good. 

And  having  faid  thus  much  of  Confirmations, 
let  us  fee,  what  Leafes  a  Parfbn  or  Vicar  may 
make  at  this  day,  confidering  all  the  before- 
mentioned  Statutes. 

And  firft,  it  is  to  be  obferved,  that  at  and  by  Leafes  ly  Par- 
the  Common  Law  a  Parfbn  or  Vicar  might  fons  and  Hears. 
have  granted  or  charged  his  Glebe  in  Fee-finv 
pie  with  the  confirmation  of  the  Patron  and  Bir 
fhop ;  but  being  excepted  out  of  the  enabling 
Statute  of  31  H.  8.  he  could  never  make  any  31  H.g.  C2.s 
Leafe  or  Grant  to  biad  their  Succeffors, without 
fuch  confirmation  j  then  by  the  Statute  of  13  1  ?  Ei.  capi  I0t 
Eliz*  Parfons  and  Vicars  are  restrained :  So 
that  they  cannot  grant  but  for  1 1  years^or  three 
Li'ves  from  the  making  of  fuch  Leafe,  and  not 
from  the  day  of  the  making,  as  is  before  obfer- 
rued^and  thefe  Leafes  and  Grants  mu 'ft  be  with 
the  confirmation  of  the  Patron  and  Ordinary  , 

H  3  with 
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witlo  all  the  qualifications  exfrefled  in  the  be 
ginning  of  this  Chapter. 

And  it  fhould  feem,  they  may  make  concur 
rent  Leafes,  as  Deans,  Prebends ,  &c.  may  do 
within  three  years  of  the  end  of  the  former 
Leafes. 

It  has  been  a  queftion,  Whether  a  Parfbn  or 
Vicar  at  this  day  can  make  any  Leafe  at  all  to 
bind  his  Succeflbr :  for  by  the  Statute  of  1 3 
1 3  El.cap.io.  £/;^  cap^0t  jc  js  enafied,  That  Leafes  of  Par- 
fons.  Vicars,  &c.  that  have  Cure  ofSouls,  fiall 
endure  no  longer  then  they  fo  all  be  ordinarily  re- 
fidtnt  and  ferve  the  Cure  ;  and  that  \f  fuch 
Parfon^  &c.  foal[  be  abfent  from  their  Cure  a- 
bove  80  days  in  one  year ,  that  then  fuch  Leafe 
fljall  ceafe  and  be  'void.  Now  when  a  Parfon 
dies,  and  80  days  incur,  and  this  being  a  Law 
for  the  ad  vancement  of  Religion  and  Hofpita- 
lity,  to  avoid  Dilapidations,  it  (hall  have  an  e- 
quitable  conftru&ion  for  the  preferring  of  thefe 
ends ;  therefore  fome  have  held  ,  that  the  death 
of  the  Pai-fon^  Vicar,  &c.  after  80  days  have 
incurred  from  their  deaths,  fhall  make  all  their 
Leafes  and  Grants  void,  though  never  fb  fufri- 
ciently  confirmed;  and  rely  very  much  upon 
the  Preamble  of  the  Statute,  whichvbegins,70*f 
Parfons  Leafes  the  Livings  appointed  for  Ecchfia'ftical  Mini- 

which  is  con-    fters  may  7ut  by   corrupt  and  indirett  dealings 
frmed,  and       J,  Jc  ,     *  ,        „  j    J 

dyes.  °e  transj wred  to  ether  ujes,  Be  it  enacted,  &c. 

But  by  thefe  Leafes  it  is  apparent  the  profits  are 
converted  to  other  ufes,  &c.  But  others  have 
held  the  contrary  Opinion,  becaufe  fuch  abfence 
is  not  voluntary,  but  by  the  Acl:  of  God  ,  and 
regularly  thefe  cannot  be  faidabfent  that  are  not 
po.El.ii3,  in  ejj'e  :  And  though  Crook  report  Mott  and 
Hales's  Cafe  adjudged  in  point  that  their  Leafes 

are 
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are  void  by  death :  Yet  Mora  reporting  the  fame  More  2. 7  o. 

Cafe,  fays,  As  to  the  matter  in  Law  the  Judges 

were  divided  two  againft  two  ,  and  that  the 

Judgment  was  given  upon  a  mifrtcital  of  the 

Statute.  And  this  point,  as  I  am  informed,came  Baylcy  verfus 

lately  in  queftion  in  the  Kings  Bench ,  and  was  Munnes.  T.z4 

adjudged  that  death  doth  not  avoid  fuch  Leafes.  Car.i.B.R. 

T  f     &  Qucere. 

Ideo  yuxre  mde.  Dya^a.p.it. 

There  is  a  qutere  in  DJW,  Whether  fuch  Lea-  when  Forfeit's 
fes  fhall  be  void  upon  8  o  days  abfence  ab  initio^  Letfes  fiall  be 
or  but  from  the  time  of  abfence  by  80  days;but  r(jcid  h'  A'^- 
it  feems  to  me  with  fome  clearnefs,  that  it  (hall  refden"> 
only  be  void  from  80  days  abfence,  and  not  ah 
initio.     For  firfl,  the  words  of  the  Statute  are, 
That  fuch  Leafe  Jball  indure  no  longer  than  the 
LeJJ'or  jhall  be  ordinarily  refident^  &c.  So  that 
till  then  it  is  to  indure,  and  the  Statute  clofes ,  Dyer  1 77-po  i. 
that  upon  fuch  abfence  the  term  fhall  ceafe  , 
which  it  could  not  do,  if  it  had  not  a  being  be-  QiL*re. 
fore  j  for  a  thing  cannot  ceafe  to  be ,  that  has 
not  been. 

But  another  ^uasre  may   be  flarted  in  this  whether  wid 
Cafe  upon  tbe  reafon  in  Lincoln  Colls  Age  Cafe  ,  againft  the 
Whether  fuch  Leafe  fhall   be  void  againft  the  p^m  hl™f*lf- 
prefent  Incumbent  that  made  it,  or  only  againit  ^°^'5^ 
his  Succeflbrs ;  But  it  feems  to  me  with  fome  jn,{  f/.ere  fras 
clearnefs,  that  the  intent  of  the  makers  of  this  beenjome  late 
Acl;  was  to  make  fuch  Leafe  void  againit  the  Opinions,  as  I 
Leffor  himfelf  upon  fuch  abfence:  For, as  be- 
fore  is  faid,  the  Statute  fays  it  fhall  Jndure  no 
longer,  which  is  a  term  of  limiration,  and  that  cojn 
immediately  upon  fuch  abfence  the  Leafe  fhall  cafe. 
ceafe  and  be  void  ;  and  it  cannot  ceafe  immedi 
ately  upon  the  abfence,  and  yet  be  good  during 
the  life  of  the  Incumbent.     But  in  the  Cafe  of 
Revel  verfus  Han,  H.  43  Efe.£.R.the  Court 

H  4  held 
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Gerrard,p.35>.     ,.      ,      7i.rt1    ,        r  t      ^       *i_       i      r 

EKB.R.  bitca  or  o^bled  to  ferve  the  Cure  by  the  (pace 

of  80  days  in  a  year,  this  (hall  not  make  luch 
Leafe  void,  for  the  not  lerving  the  Cure  muft 
be  voluntary  :  And  it  has  been  held,  that  if  a 
Parfon  be  refident,  and  do  not  ferve  the  Cure, 
or  fcrve  the  Cure  and  be  abfent  by  80  days  , 
that  in  both  thefe  Cafes  it  will  make  fuch  Leafe 
void 

Though  this  Statute  upon  80  days  abfence 
makes  fuch  Leafe  void  made  by  Parfbns  and  Vi 
cars,  and  fays  nothing  of  confirmation  \  yet  a 
confirmation  of  the  Patron  and  Ordinary  in  this 
Cafe  feems  not  to  amend  the  matter  ;  for  if  the 
Leafe  be  void,  the  confirmation  is  of  no  a- 
vail. 

St.iS  H.8.  c.i  i  .  At  the  Common  Law,  if  a  Parfbn,Vicar,&c. 
parfon  Leafes  had  made  a  Leafe  and  refigned,  the  next  Incum- 
$nd  refgns.  bcnt  might  have  entrcd  immediately  upon  the 
Lcflee  ;  but  by  a  Statute  made  in  the  x8th  year 
of  H.  8.  the  LcJJee  may  hold  on  his  term  for  fix 
years,  if  the  Parfon  that  made  his  Leafe  fo  long 
live,  and  the  term  were  made  fwfo  long  time  ; 
but  upon  fucb  Leafe  there  muft  he  jo  much  Rent 
referred  within  forty  fallings  as  fuch  Benefce 
is  '-valued  at  in  the.  Kings  Books.  See  the  Sta 
tute  at  large. 

And  by  the  fame  Statute,  If  a  Par  Jen  make 
a  Leafe  and  rcjigns  and  dies,  the  Tenant  flail 
hold  out  his  Lea]  e  for  the  year  that  was  commen 
ced  at  the  time  of  his  death  if  the  term  were  to 
have  had  fo  long  continuance  ,  if  the  Parfon 
had  not  dyed.  But  this  feems  only  of  fuch  Lands 
as  are.  ploughed,  for  the  fiicceeding  Parfon  is  to 

have 
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have  the  Parfbnagc  Houfe  and  Glebe  which  is 
not  fbwed  within  a  month  after  he  is  induced, 
allowing  a  reafbnable  dedu&ion  for  the  Rent  re- 
ferved  upon  fiich  Leafe. 

But  in  both  Cafes  the  Leflee  mufl  pay  the  re- 
ferved  Rent  to  the  fucceeding  Incumbent,  who 
is  enabled  to  fue  or  diftrain  for  the  fame. 

And  fuch  Leafe  muft  be  in  writing  under  hand 
and  feal,  and  not  by  parol. 

But  it  fhould  feem  the  Statute  of  1 3  Efe.be-  J  3  Eliz.cap  * 
fore  has  made  this  Law  of  no  effect. 

And  having  now  done  with  thefe  Statutes,as 
to  Leafes,  let  us  next  confider  what  Bonds,  Co 
venants,  Promifes,  &c.  are  void  within  the  Sta-  1 8  Eliz.cap.i 
tute  of  1 8  Eliz,.  before^mentioned. 

Covenants,  Bonds,  &c.  made  for  the  enjoy- H^-2- Spr 
ing  Houfes  within  Cities,  Corporations,  ftc.are  Co™»™ts 

.,      .,.      ,.r  1-T  Bon^s,  which 

not  void  within  this  Law ;  for  this  Law  makes     ^ 

no  Bonds,  Covenants,  &c.  void,  which  are  not 
againft  the  intent  of  this  Statute,  and  the  Sta 
tute  of  1 3  Eliz,.  cap.  i  o.  but  Leafes  of  Houfes 
and  Lands  in  Cities,  &c.  by  the  Statute  of  14 
Eli&.cap.  1 1  .are  exempted  out  of  i  3  Eliz,.  cap. 
lo.and  are  not  within  the  Statute  of  18  £//&. 
before. 

A  Parfbn  made  a  Bond  to  refign  upon  re-  M°»e  64  V< 
que#,  and  afterwards  a  Leafe  to  his  Patron  of 
part  of  the  Glebe  for  twenty  one  years :  In  an 
Action  brought  upon  this  Bond,the  Incumbent 
pleaded  the  Statute  of  1 8  Efe.and  averred  that 
this  Bond  was  made  to  fecure  this  Leafe,and  to 
compel  the  Incumbent  to  refide ,  and  adjudged 
a  good  Plea,  and  an  apt  averment. 

A  Parfbn  made  a   Leafe ,  and  in  the  Leafe  Cro.El.  489. 
covenanted  not  to  be  abfent  by  the  fpace  of  80  N°7  66- 
days  in  any  one  year,  and  gave  Bond  for  the 

per- 
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performance,  and  after  became  Non-refident 
for  80  days,  and  refblved  that  the  Bonds  and 
Covenants  were  both  void. 

blivers  Cafe         A  Parfbn  made  a  Leafe,  and  covenanted  nei- 
M4  Jac.B.R.    ther  to  do,  or  fuffer  to  be  done  ,  any  matter , 
whereby  the  Leafe  fhould  become  void,  and  af 
ter  became  Non-refident  by  the  fpace  of  80 
days  in  a  year,  and  this  was  held  a  good  Co 
venant,  and  a  Covenant  that  the  Parfbn  fliould 
be  refident  was  held  not  to  be  againft  this  Law 
by  Pofbam)TanficIJ9  and  Clench  againft  With- 
Quaere.          ams-     ^eo  quare. 

Leafes  of  Col-  And  having  now  done  with  Leafes  to  be 
ledges,Hofpita!s  made  by  Ecclefiafticks  of  every  kind,and  having 
therein  exceeded  my  bounds  beyond  Parfbns 
and  Vicars  to  all  other  Ecclefiafticks,  fince  the 
Leafes  of  Colledges  and  Hofpitals  come  in  my 
way,  I  will  give  the  Reader  what  fatisfa&ion  I 
can  concerning  them :  And  as  to  them, 

It  is  to  be  obferved,  That  they  are  not  com 
prehended  in  the  enabling  Statute  of  3  ^  H.  8. 
nor  in  any  other  Statute  that  I  find  till  the  re- 
j  3  Eliz.  'capjo.  ftn&ive  Statute  of  i  3  Eliz,.  whereby,  amongft 
the  reft ,  the  Mafters  and  Fellows  of  Col- 
ledges,  and  the  Ma-fters  and  Guardians  of  Ho 
fpitals  are  difabled  to  make  any  Grants  or  Con 
veyances  of  any  of  their  Poflefllons,  other  than 
for  twenty  one  years,  or  three  Lives,  from  the 
making  of  fuch  Leafe,  and  not  from  the  day  of 
the  date,  or  from  the  date ,  as  has  been  (aid  : 
And  this  muft  be  of  Lands  ufually  demifed,  and 
the  accuftomed  Rent,  or  more,  muft  be  refer ved 
with  all  the  other  qualifications  mentioned  in  the 
beginning  of  this  Chapter. 

Star!  1 8  Eliz.        But  there  is  a  reftri6Hon  upon  Colledges  by 
cap.  6.  the  Statute  of  18  Eliz,.  that  upon  all  Colledge 

LeaTes 
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Leafes,  a  third  part  of  the  ancient  Rent  fhal!  be 
referved  in  Wheat  and  Mault  ,  after  the  rate 
of  6  /.  and  8  d.  a  Quarter  Wheat ,  and  5-  s.  a 
Quarter  Mault,  to  be  delivered  at  the  Col  ledg 
es,  and  in  default  of  the  delivery  to  pay  for  the 
Wheat  and  Barley,afrer  the  rate  the  beft  Wheat 
and  Mault  (hall  be  fold  the  next  Market-day 
before  the  Rent  fhould  have  been  paid,  and  for 
default  of  fuch  refervation  the  Leafe  to  be  void; 
and  the  Markets  that  are  to  fet  the  prices,  are, 
Oxford  for  Oxford,  Cambridge  for  Cambridge^ 
Windfor  for  Eaton,  Winchester  for  Winchefter. 

And  by  the  Statute  of  18  Efe.  they  are  re-  l8  EHz.c.ii. 
{trained  to  make  any  concurrent  Leafes  till  with 
in  three  years  of  the  end  of  the,  former  terms  that 
are  in  being. 

I  fhall  now  (hew  the  Reader  what  things  are 
demifable  within  thef'e  feveral  Statutes ,  and 
what  Refer vations  are  good,  and  in  what  caie 
the  Acceptance  of  Rent  by  the  Succeffor  will 
make  a  Leafe  good ,  that  was  voidable  within 
thefe  Laws,  and  the  feveral  qualifications  men- 
tioned  in  the  beginning  of  this  Chapter. 

One  Small  being  pofleiTed  of  the  Manor  of  Smalls  Cafe. 
'Padington,  by  a  Leafe  from  a  Bifhop  for  a  term  M.  4  Jac.  B.R. 
of  years,  the  Bifhop  made  a  Leafe  to  another  Former  in  being^ 
for  three  Lives,  and  before  Livery  the  Tenant 
furrendred  his  former  term,  and  it  was  held  that 
the  Surrender  was  made  in  due  time,  and  the 
fecond  Leafe  good. 

A  Prebend  had  ufually  been  leafed  (  except-  Cro.Jac^ys. 
ing  the  Crab-treesJ  and  that  the  Prebendary  3  Bulftr.iso. 

made  a  new  Leafe  without  excepting  the  Crab-  Morerin  **"**? 
r  i  •        r*  •  i        i        Lealcs  than  the 

trees,  relerving   the  ancient  Rent,  with  other  0^ 

due  circumftances,  and  this  Leafe  was  held  void 
againft  the^Succeffor,by  reafon  of  the  adding  of 
the  Crab-trees.  It 
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€0.5.  i  f -a.'.          It  hath  been  adjudged,  That  a  Bifliop,Dean, 
Wxt  avoidance  gj-c  cannot  grant  ^  next   Avoidance  of  an 

Co  f o  60 b  Adv°wfon,  nor  an7  Rent-charge  out  of  the 
Poffeffions  of  the  Church,  but  the  fame  is  void 
within  the  refi:ric"r.ive  A6h  before-mentioned , 
though  thefe  cannot  be  (aid  any  of  thePoffeffions 
of  their  Churches. 

Davenant  verf.  And  it  hath  been  held,  that  where  a  Bifliop 
Salisbu-  demifed  a  Rectory  for  Lives,  and  covenanted  to 
3Car.2.difchargej  fave  narmiefs,  and  indempnific  the 
Leflee,  8tc.  from  all  Penfions,  Procurations  , 
Subfidies,  and  from  all  other  payments  of  any 
Sum  of  Mony,  Demands  and  Duties  whatfbever, 
ordinary  or  extraordinary,  which  (hall  be  due 
and  iffuing  out  of  the  Premiffes ,  that  this  Co 
venant  would  not  bind  the  Succeffor ,  unlefs  it 
had  been  in  the  ancient  Leafes :  And  the  Lord 
Chief  Juftice  Hale  was  of  opinion,  That  fiich 
Covenant,  though  it  had  been  in  former  Leafes, 
fhould  not  bind  the  Succeflbr  for  the  Royal 
Aid,  or  any  new  Charge  by  Aft  of  Parlia 
ment. 

€0.10461.  b.  But  a  BiQiop  may  grant  an  acient  Office  with 
the  ancient  Fee  (if  it  be  a  neceflary  Office  for 
the  life  of  the  Officer.)  But  the  Bifhops  cannot 
grant  fuch  Office  to  two,  or  in  Reverfion:  And 
a  Bifhop  cannot  grant  an  Annuity,  fro  confilio 
tmpenfo  &  impendendo,  to  bind  his  Succeffor, 
though  it  be  confirmed  by  the  Dean  and  Chap 
ter.  *" 

Co. 1 0.6 1. b.*.  Am^  it  hath  been  refblved  that  a  Bifhop  of 
late  erection  may  grant  an  Office  of  necem'ty  to 
one  in  poffeflionfor  life,  with  a  reafonable  Fee. 
But  thefe  Grants  muft  be  all  confirmed  by  the 
Dean  and  Chapter,  becaufe  they  are  not  good 
within  the  Statute  of  31 H.  8. 

But 
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But  where  Offices  have  anciently  been  grant-  Co.io.6i.av 
ed  in  Reverfion  ,  they  may  ftill  be  granted  in  Cro-Car.yyy. 
Reverfion  with  Confirmation. 

If  a  Bifhop  grant  an  ancient  Office  with  the  Evefq,Chichefh 
ancient  Fee  and  more,  and  the  Grant  be  entire,  verf.  Freedland.' 
as  where  the  ancient  Fee  was  5  Marks,  and  the  Leyes  Report, 
new  5  /.  'tis  void  for  all.     But  if  it  be  feveral,  7z* 
as  5*  Marks,  and  Pafturage  for  two  Horfes,  it 
is  good  for  the  ancient  Fee ,  and  void  for  the 
other,  fer  Hutton  and  Telverton  verfas   Crook 
and  Har<vey. 

If  a  Copyhold  Efcheator  be  forfeited,  the  Bi-  Collyns  and 
fhop  may  grant  it  in  Fee  by  Copy  of  Court-  Jones's  Cafe, 
Roll,  notwithftanding  the  Statute  of  i  Eli*,. 

It  was  alfb  refolved,  That  where  an   Arch-  CO.MJ  a-  • 
deacon  made  a  Leafe  for  three  Lives  warrant-  charges' void 
ed  by  the  Statutes  before-mentioned,  and  the 
Leflee   granted  a  Rent-charge  for    an  hun 
dred  years,which  was  confirmed  by  the  Bifhop, 
Dean  and  Chapter  ,  that  notwithftanding  the 
fame  was  void  againft  the  Succeffor  within  the 
Statute  of  i  3  £/;&.  cap.  i  o. 

If  a  Writ  of  Annuity  fhould  be  brought  a-  CQ  ^  b, 
gainft  a  Par(bn,&c.  pretending  the  (am«  due  by 
Prefcription,  and  although  the  Parfbn  pray  in 
aid  of  the  Patron  and  Ordinary  ,  and  upon  a 
Plea  pleaded  by  them,  the  Plaintiff  obtains  a 
Verdict  and  Judgment  ,  and  all  this  by  pra 
ctice  and  fraud  to  charge  the  Glebe ,  it  is  void 
againft  the  Succeffor  ;  for  thele  Statutes  being 
made  for  the  benefit  of  the  Church,  advance  of 
Religion  and  Hofpitality,  and  to  avoid  Dilapi-  ,  A/r 

i      •  nn<ir          i  r  «i^r       iQAfi.p.0. 

dations,  ihall  always  have  a  favourable  Con- 
ftru&ion. 

It  is  regularly  true,that  where  the  Wife  iffue  Acceptance  of 
in  tail,  or  Succeffor  accepts  the  Rent  after  the  Rent,  vbere  it 
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death  of  the  Husband,  Tenant  in  tail ,  or  a 
Predeceffor  upon  a  void  Leafe  made  by  thetiuP 
band,  Tenant  in  tail  or  Predeceffor,  that  fiich 
Acceptance  will  not  affirm  the  Leafe  :  But  this 
Rule  muft  be  underftood  of  fuch  a  Leafe  as  is 
void  iffofeftoi  without  entry  or  any  other  Ce 
remony  ;  and  therefore  if  a  Parfbn,   Vicar  or 
Prebend,  &x.  make  a  Leafe  not  warrantable  by 
Hetiey  88y     the  Statutes  for  twenty  one  years,  rendring  of 
€0.3.65- a..      Rent,  and  dyes,  here  no  Acceptance  of  Rent 
ME.f.Fitf  4'b7the  Succeffor,  &c:  will  affirm  this  Leafe, 
Abbot'p.          becaufe  the  fame  was  void  without  Entry  or  o- 
8  H.j.1^.        ther  Ceremony;  but  if  a  Parfon,  Vicar,  or  Pre 
bend  make  a  Leafe  not  warrantable  within  the 
before-mentioned  Statutes  for  life  or  lives,  refer- 
ving  Rent,  and  dye,  and  the  Succeffor  before 
entry  accept  the  Rent;  this  Leafe  iliali   bind 
him  for  the  time  ;  for  this  being  an  Eftate  of 
Freehold,  could  not  be  void  before  entry. 

But  if  a  Bifhop,  Abbot  or  Prior,  which  have 
a* tne  Inheritance  in  Fee^fimple  in  them,  make  a 
Leafe  for  lives  or  years  not  warranted  by  the 
Statutes  before-mentioned^  not  being  abfblute 
void  by  their  deaths,  but  only  voidable  by  the 
entry  of  the  Succeffor  ,  if  the  Succeffor  accept 
the  Rent  before  Entry ,  be  it  for  lives  or 
years,  he  affirms  the  Leafe  for  his  life. 
,  If  a  Bilhop  make  a  Leafe  not  warranted  by 

Rolls  1.47 £.d.  the  Statutes,  rendring  Rent,  and  dye,  and  his 
Succeffor  appoints  his  Bayliff  to  colled  his 
Rents  of  that  Manor ,  who  amongft  the  rell 
receives  the  Rent  referved  upon  this  Demife , 
and  accounts  to  the  Bifhop's  Succeffor  for  it } 
this  is  a  good  Acceptance,  and  fhall  bind  the 
Bifhop  for  his  time, 

So 
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So  if  a  Parfbn  leafe  for  life  not  warranted  nor  1 1  E.  j.  F.Ab- 
con firmed,  refer ving  Rent,  if  his  Succeflbr  re- bot  9- 
ceive  Fealty  of  this  Tenant  upon  this  Leafe,  he 
has  thereby  affirmed    the  Leafe  for  his  time  : 
The  like  it  will  be,  if  the  Succeflbr  bring  an 
Action  of  waft. 

But  if  a  Bifhop  make  a  Leafe  of  Tythes  or 
other  things  not  manurable  for  life  or  lives,ren- 
d ring  Rent,  and  dies,  and  his  Succeflbr  accepts 
this  Rent,  it  will  not  affirm  the  Leafe. 

But  whether  fuch  Acceptance  upon  a  Leafe 
for  years  of  Tythes ,  &c.  will  bind  the  Succe£ 
for,  Imuft  leave  it  a  Quare  ,  not  finding  that     Quaere. 
point  any  where  refblved. 

I  having  now  held  the  Reader  long  upon  this 
fubje&,  I  fhall  now  leave  them  ,  and  proceed 
to  examine,  what  Leafes  or  Farms  they  may 
with  lafety  take,  or  not  take. 

By  a  Statute  made  in  the  twenty  firftyear  of  Stat.  ai  H.8. 
King  H.  8.  it  is  ampngft  other  things  enacted,  c*p.i  ?• 
That  no  Spiritual  Perfon  jhall  in  bis  own  name,  ***&**  &c. 
or  in  the  name  of  any  other,  take  to  farm  any 
Manors,  Lands,  Tenements  or  Hereditaments, 
upon  the  penalty  of  ten  pounds  for  every  Month 
wat  he  holds  the  fame ;  nor  by  himfelf,nor  any 
other,  ftiall  buy  Cattle,  Corn,  Lead,  Tyn,  Hydes, 
Leather,  Tallow,  Fifb,  Wool,  Wood,  or  any  man 
ner  of  Victuals  or  Merchandises  ,  to  fell  again 
for  gain,  upon  pain  to  forfeit  the  treble  value  of 
things  fo  bought. 

But  a  Spiritual  Perfon  may  buy  fuch  things  when  fa 
for  his  oivn  uje,  and  if  they  do  not  fit  him,  he 
may  fell  the  fame  again ;   and  fo  where  he  hath 
not  fitfficient  Glebe,  he  may  take  Grounds  for 
the  maintenanee  ofhts  Family* 
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sl:*tt  not  farm      And  it  is  further  enaffed  by  the  fame  Sta- 
tmthersPar.    M^  7^  m  Spiritual  Perfon  benefice  J  with 
w&t&c.       Cnre  0fSouis^  fiallfarm  tke  Parfonage  or  Vi 
carage  of  another  to  take  any  Rent  or  Profit  out 
of  fuch  Farm^upon  the  penalty  of  forty  fallings 
a  week)  and  ten  times  the  'value  of  the  Rent  or 
Profit  hefoaU  take  out  of  fuch  Farm. 
AJto/?  not  keep  a  .    And  it  is  further  enaftedby  the  fame  Statute, 

Tan-houfe  or      jj^  m  Sptritual  perfon  farf  ^w  or   fa-  fa 

i  •     r  ir  i  ~r*       i      r         -r* 

oftfijelfi  or  any  other,  any  Tan-houje  or  TSrew- 

houfe,  other  than  for  his  own  Family, upon  fain 
to  forfeit  ten  founds  per  menfem. 

All  'which  Penalties  are  given  to  the  King 

^  Informer, to  be  recovered™  any  of  his  Ma- 
tt  be  recovered.  •  *•     J~  m  *«V  A     •   A.J    • 

jCjttet  Courts  of  Record  at  Wetlminiter  by  Atti- 

an  of  Debt,  Bill,  Plaint  or  Information,  where 
in  no  effoin,  protection,  or  wager  of  Law  is  to 
Craggcverfus    be  admitted,&c.  M-4  Car.  i  Scaccario,  It  was 
Lamplcy,  M.  4  adjudged  that  a  Spiritual  Perfon,  not  beneficed, 

was  not  within  this  Statute, 

5  Elfr.  cap. 5-.  ty  fke  Statute  of  y  Eliz.  there  is  authority 
Where  he  may  given  to  the  Btfhop  of  the  Diocefs,  Parfon,Vicar 
faenfe  the  eat-  or  Curate  of  the  Parity  to  licence  any  fick  perfon 

ing  rffejb.          to  £at  flefi  jur-n£  hff  fafaeft  .    anj  if  fas  fafr. 

nejs  continue  above  eight  days  after  the  grant 
ing  of  fuch  licenfe,  then  the  fame  is  to  be  regi- 
flredin  the  Church  Book,&c.  and  that  licenfe 
to  endure  during  the  ficknefs,  and  no  longer. 
Penalty  if  And  if  any  Par f on,  Vicar  or  Curate  grant  a- 

ny  licenje  +0  any  perfon  or  perfpns,  other  than 
juch  as  evidently  appears  to  have  need  thereof 
by  reafon  of fickrie\s,the  Par  Jon,  Vicar  or  Curate 
that  granted  fuch  licenfe fiall forfeit  five  Marks 
for  every  fuch  licenfe ,  and  the  licenfe  to  be 
void* 
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In  the  ^$tt>  year  of  H.  8.  there  -was  a  Sta- 
tute  made  againfl  the  exceffive  number  offieep,  ™'**  H*  8 
'wherein  there  is  a  Provifb  ,  That  it  might  he 
lawful  to  all  Spiritual  Perfons  ,  and  every  of 
them,  to  keepfuch  andfo  many  freep  upon  their 
own  Lands  y  and  after  fuch  form  and  manner  , 
and  not  otbenisife,  as  they  might  ha*vs  done  be 
fore  the  making  of  the  faid  Aft. 

There  are  feveral  Afts  of  Parliament  for  pu-  intontinence. 
nifhing  incontinent  Priefts,  which  though  fmce 
the  blefled  Reformation  (I  do  not  mean  the  laft 
pretended  Reformation,  bu-r  that  in  the  time  of 
E.  6.  and  Queen  Elizabeth)  are  become  obfb- 
lete  and  ufelels  :  Yet  fince  I  have  promifed 
them  all  the  Statutes  they  may  fall  in  the  dan 
ger  of,  thefe  are  not  to  be  omitted.  But  be 
fore  I  come  to  thofe  particular  Laws,  I  will  beg 
the  Readers  pardon  for  giving  him  a  fhort  Hi- 
ftorical  account  of  the  reftf  uStion  of  the  Mar-, 
riage  of  Priefts,  which  gave  the  occafion  of 
thefe  Laws. 

Bellarmine  in  his  Difputations  endeavours  to  n   ^,    .  . 

i         i        r        11.  r        r-i^-n  i        c~f  T^-^   ClCl'lClS, 

make  the  iingle  life  or  Priefts  to   be  jure  Dt-  C^A  8i  ]p> 

'vino  ;  but  if  not  fb,  yet  he  goes  about  to  prove 

that  it  has  been  enjoy  ned  by  Canons  as  high  as 

the  Apoftles  time  :  And  to  that  purpofe  vouch 

es  the  Canons  of  the  Apoitles  (  which   though 

they  may  be  ancient,  yet  no  rational  man  that 

perufes  them,  will  believe  they  were  made  by 

the  Apoflles,  or  very  near  their  time)  in  which 

I  muft  confefs  I  find  a  Canon  that  by  implica 

tion  forbids  Priefts  to  marry,  but   not  married 


i 

men  to  be  Priefts  ;  and  'tis  to  this  effe&,Ex  his 
qui  ccelibes  in  Cltrum  pervenerunt^  jubem^ts^ut 
Leftores  tantum  &  cantor  es  (  fivelint}  vupti- 
a*  contrahant.  But  if  he  had  lookt  a  little 

I  back 
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Canon  j.         back  in  thofe  Canons  he  would  have  found  a- 
Canom  againft  nother  manner  of  Prohibition  in  thefe  words"; 
tfprjgfo          Epifcopns  aut  Presbyter,  aut  Diacontts,  uxorem 
fuam  pretext u  Religionis  non    abjicito  :  fi  ab~ 
jicit,  fegregator  a  Communione  ,  fi  per  fever  at  9 
deponitur.     But  however,  it  cannot  be  denied, 
but  there  were  ancient  Canons  againft  the  mar 
riage  of  Priefts,  but  thofe  only  forbids  Priefts  to 
marry,  but  did  not  reftrain  married  men  from 
being  Priefts ;  and  fb  it  continued  for  many 
hundred  years  after  Chrifts  time,  and  for  fbme 
*  Condi.  Ancy-  time  they  might  have  married  *  with  the  licence 
ran  Can.  10.      oftheBifhop;  but   never  received  or  put  in 
practice  in  England,  though  pra6Hfed  in  Italy, 
France,  &c.  but  the   Priefts  here  married,  till 
Anjelme  Archbifhop  of  Canterbury,  a  Burgun- 
dian,  a  powerful  and  bufie  Prelate,  in  a  Synod 
or  National  Council  held  ztWeftminfter,  made 
Hollingfhead     a  fevere  Canon  againft  it ,  but  he  meeting  with 
an  obftinate  Clergy,  that  were  unwilling   to 
change  their  Wives  for  Concubines  ( to  fj?eak 
in  the  fbfteft  word,)  were  not  obedient:  where 
upon  (as  my  Author  tells  me  )  he  called  a  fe- 
cond  Council  in  the  ninth  year  of  that  King  , 
where  he  made  more  fevere  Canons  againft  the 
Hollingfliead     married  Clergy  in  the  prefence  of  the  King  and 
34.  b.  i  o.        Nobility  ,  to  give  them  greater    Authority  ? 
which  he  profecuted  with    great  seal ,  but  did 
not  live  to  effect  what  he  defired.     I  do  not 
rind  that  his  Succeffor,  Rofalftw,  troubled  him- 
felf  much  in  this  concern  of  the  eight  years  that 
he  governed  the  Church  of  Canterbury  ;   but 
his  Succeflor ,  William   Corbet,  followed  the 
fteps  of  Anfelme,  who  for  this  and  his  other 
good  works,  was  Canonized  a  Saint  at  Rome  : 
And  in  the  year  1 1  i6.called  a  Councilor  Con 
vocation 


Chap,  i  o.         CoUUfellO?*  1 1  f 

vocation   at  Wtftminfttf  again  ft  the  married 
Priefts,  wherein  one  John  de  Crema  or  Cre- 
menfis  the  Popes  Legate ,  fent  to  manage  this 
bufinefs,  being  a  learned  man ,  made  an  elo 
quent  Oration  in   commendation  of  ChafHry  HovedeninH.j* 
and  a  fmgle  Life,  and  inveighed  violently   a-  174- 
gainft  the  married  Clergy ;  and  as  divers  Au-j^1  46r'a' 
thors  of  good  credit  'affirm  ,  the  great  Orator  %'  Q0efVynf 
was  the  fame  night  taken  in  bed  with  a  wo-  Catal.  of  Bifli. 
man,  which  made  him  to  return  with  fhame  e-  83.  Mar.  Paris, 
nough  howfoem,  as  Bifliop  Godwyn  tells  us ,  LX^-  *£>rees 
that  in  that  Convocation  the  Canons  were  re- 
newedagainft  the  married  Clergy,  but  the  Arch- 
bifhop  rinding  himfelf  too  weak  to  deal  with  ib  Corpus 
ftubborna  Clergy,  commended  the  care  of  this  cmfartfet 
bufinefs  to  the  King,  who  taking  advantage  of  ™fpe™>»u 
the  Canons,  fqueezed  fbme  mony  out  of  the in* 

•    j  >~!i         x   i  r   r^  •  T  " 

married  Clergy  by  way   or  Commutation.     I  / 

find  no  more  of  this  matter,  till  afccr  the  death  vegan  ncn 

both  of  this  Archbifhop  and  H.  i .     But  I  find  *'f> 

there  was  a  Convocation  held  at  London  ,  DC-  ™m  d'c:i* '» 

i  o    t        i  j      r      /;/        innnnum   dede* 

cemb.i^.  1138.  by  the  command  of   Albert JcwcmKmttta_ 

Cardinal,  Bifhop  ot  Hoftia,   where  this  matter  ^y. 
was  again  violently  profecuted  ,  and  I  find  no  Goodwin  84. 
more  after  of  it  till  in  a  Convocation  or  Coun-  Fullers.  Eccl. 
cil  held  under  Rich.  Wetherfiead  Archbifliop  of IH 
Canterbury ',  i  ^^^.  in  which  it  is  decreed,  Qtti 
ant  em  in  Subdiaconatu  <uel  fupra  ad  matnmo-  L'md 
mum  convolaverint,  mulieres  renitetites  &  in-  &* 
'vitas  relinquant.     But  it  mould  feem,  notwith- 
ftanding  all  this  perlecution,  that  for  fome  years 
after  ibme  married  men  held  their  Livings :  For 
in  a  Synod  or  Council  held  by  Otbo  the  Pope's 
Legate  at  St.PWs  in  London^m  the  year  1x^7. 
there  is  a  Canon  to  this  effecl:  ,  Innotuit  nobw ,  Ca 
fluribtif  referentibits  fide  dignis^uod  multi  pro-  tls  # 

I    2, 
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prig  falutis  immemores  ,  Matrimoniis  contra* 
ftis,  clandestine  ret  in  ere  cum  uxoribus  Ecclejias^ 
&  EcclefiasJica  Benefcia  adipifci  de  novo,  & 
prcmweri  ad  facros  Or  dines  contra  ftatuta  fa- 
crorum  Canon  urn,  non  formidant^c.  And  then 
proceeds,  Quod  fi  repertum  fuerii  aliejuos  taliter 
contraxijje,  ab  Ecclejiis  &  ILcclefiasticis  Bene- 
fciis  (quibtts  tarn  eos  fjuam  yuojltbet  alios  uxo- 
rates  fore  dectrnimm  iffo  jure  jrivatos}  remo- 
veantur  omnino^  &c. 

This  Nail  being  thus  at  length  driven  to  the 

head,  the  Secular  Clergy  lay  about  300  years 

under  this  Bondage,  and  though  if  they  would 

be  at  the  coft  they  might  have  Dispensations  to 

keep  Concubines,  yet  for  the  credit  of  his  Holi- 

nefs,  there  was  great   care  taken  they  (hould 

not  do  it  publickly,  or  fcandaloufly:  To  which 

purpofe  there  is  a  Canon  in  the  fame  Council  I 

Cap,  ife  Cencu-  laft  mentioned,  to  this  effecl:,  StatuinMtSjfr  fla- 

MmsClericorum  tuendo  fr4cipimus9  ut  ubi  Clerici,  &  maxime  in 

reinovendu.       jacrjs  ordmibus  confritutL  qui   in  domibits  fuis 
*Nota.  J>       r     .       ,    .       J      . ,. 9  7  ,.  \  r 

Canons  ao-ai-nft  &  a"tnis  detment  fiwUce  Concubinas ,  eas  a  Je 
Concubines.       prorftis  removeant  infra  menfem^  illas  vel  a- 
lias  de  ctetero  nullatenus  detenturi ,  &c. 

There  was  another  Canon  much  like  this , 

.  •  made  in  another  Council  held  under  Stephen 

Langton  Archbifhop  of  Canterbury  at  Oxford, 

Cap.  Clericalis  not  long  before,  in  the  year  i  ^^^.  to  this  ef- 

Ordinis.  fe^  Q^0^  clerici  Beneficiati  aut  in  facris  or- 

dtmbtts  conftituti  in  Hojpifiis  fuis  pMtce  tenere 

Concubinat  ncn  audeant^  nee  etiam   alibi  cum 

fcandalo  acceffum  fublicum  non  habeant  ad  GO*. 

So  that  it  appears  clearly  by  thefe  Canons  , 

that  Clerks  were  not  in   thofe   days  positively 

and  abfolutely  forbidden  to  keep  Concubines  j 

but  it  muft  not  be  done  publics  nee  cum  fcan- 
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dalo<)  nor  muft  they  have  fublicum  accejjum. 

And  it  appears  by  the  centum  gravimina  ,  Difpenfations 
that  were  prefented  to  the  Pope  about  the  year/07;  Concubinage 
i  fxi.  by  the  German  Princes,  that  it  was  one  Hift-  H>  h  ™y 
of  the  grievances  of  that  Nation,  that  the  Pope  ^j'J* 
permitted  Clerks,  Religious  and  Secular  Perfons  Art.; 4! 
to  live  publickly  with  their  Harlots  ,  and  get  Art.$i. 
Children ;  and  that  in  moil  places  the  Bifhops 
and  their  Officials  not  only  tolerated  Concubi 
nage  upon  paying  mony  in  the  more  diilblute 
fort  of  Monks,  butalfb  exacted  it  of  -the  moil 
Continent,  faying  ,  It  was  then  at  their  choice 
whether  they  would  have  them  or  no. 

So  upon  the  whole  matter,  it  feems ,    it  was  r  ,  .     ,  a  , 

rr  r  ~.  i        i_   j      jv*          Calvins  Inft.  1. 

no  oftence  in  a  Clergy-man,  that  had  a  dilpen-  4.c.i2.Se6U3. 
fation  to  keep  a  Concubine  privately  in  a  nook 
without  fcandal,  and  go  to  her  in  the  dark  ;  but 
to  keep  a  Wife  of  his  Own  was  a  fin  againftthe 
Holy  Ghoft,  he  muft  be  deprived  ,  he  muft  be 
depofed.  And  therefore  I  cannot  blame  the 
German  and  French  Laity  ,  that  they  were  fb  Dyer  J  **•  P'T- 
fblicitous  in  the  Council  of  Trent  to  have  their 
Priefts  married  ,  being  loath,  as  fhould  feem, 
to  truft  their  Wives  and  Daughters  at  ConfeP 
fion  with  Priefts  that  had  not  Wives  of  their  /*/» 
own.  And  it  was  no  lefs  a  religious  than  pru 
dent  exprcffion  of  Pope  "Pius  the  Second,  That 
though  there  were  many  weighty  Reafons  why 
Priefts  fhoula1  bt  retrained  from  Marriage,  yet 
the  Reafons  for  restoring  them  their  Wives 
were  the  more  weighty. 

I  would  not  have  the  Reader  to  think,  that  I 

{peak  this  to  reproach  the  Church  of  Rome  with 

this  matter,  as  any  of  the  allowed  Doctrines  of 

that  Church  j  for  I  know  there  is  many  very 

.fevere  Canons    againft  the   Incontinence    of 

I  3  Priefts, 
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Priefts,  and  not  (b  only,  t>ut  that  forbids  them 
to  keep  any  Women  in  tWeir  Houfes,  but  Mo 
thers,  Sifters,  and  other  near  Relations,to  avoid 
fcandal  and  temptations.  But  I  write  this  to 
fhew  the  corruption  of  the  Court  of  Rome,  for 
whilft  the  Pope  has  power  to  difpence  with  the 
Canons  of  the  Church  ,  mony  will  make  the 
bcft  ineffectual  there. 

i  H-7-cap.4.^        Having  given  the  Reader  this  Hiftorical  ac- 
**********  *fa  count  concerning  the  reftraint  of  the  marriage 

Bilhops  Ibould        r -i-\  •    n  11        /^         r       r»       T        «ii    • 

iwprifov  Priefts  °*  ^rie"s»  and  the  luccels  ot  it,  J   will  in  the 
fee  incontinence.  next  place  (hew  what  A£h  of  Parliament  have 
been  made  relating  to  this  matter ,   and  which 
are  in  force  at  this  day. 

In  the  firft  year  of  H.  7.  there  was  an  Acl 
made  ,  That  it  Ihould  be  lawful  to  all  Archbi- 
fljops  and  Bifoops,  and  other  Ordinaries, having 
Epifcopal  Jurisdiction ,  to  punifo  and  chaftiz,e 
fuch  Priefls  and  Clerks  and  Religious  men,being 
•>  ^  witkin  the  bounds  of  their  Jurifdiclion  ,  that 

foould  be  convifted  before  them^by  Examination 
and  other  lawful  Proofs  nquifite  by  the  Law  of 
the  Church,  of  Avowtry,  Fornication,  and  In- 
cefc,  or  any  other  flefoly  Incontinency,  by  com 
mitting  them  to  Ward  and  Prifon ,  phere  to  a- 
bide  for  fuch  time  as  fliall  be  thought  to  their 
discretions  convenient  for  the  Duality  and  quan- 
It  feemr  a  ca-  **ty  °f  f^r  Trefpafs.     And  that  none  of  the 
«o»  would  not  fad  Archbifoops,  &c.  be  thereof  chargeable,  of, 
wfttfie  an  Im-   to,  or  upon  any  Action ,  or  falfe  or   wrongful 
frifatment.       Imprisonments, but  that  they  be  utterly  thereof 
discharged  in  any  of  the  Cafes  aforefaid,  by  vir 
tue  of  this  Act. 

?  i  H.8.cap.i4.      This  Law,  for  ought  I  know,  ftands  ftill  in 
Made  Felony  to  force;  gut  rj^ere  was  a  /evere  Law  made  in  the 

«/£  their  own  \       r  TT  u        i       /•  JT-»/        /* 

2  i  th  or  H.  o.  whereby  it  iixtf  made  reiony  jor 

a 
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a  Prieft  carnally  to  ufe  a  Woman  to  -whom  he 
had  been  married  or  contracted ;  or  if  he  kept 
company  or  familiarity  with  her, or  if  any  Prieft 
kept  a  Concubine,  as  by  faying  for  her  board , 
maintaining  her  with  mony ,  or  other  gifts 
or  means ,  to  the  evil  example  of  others, he  faould 
forfeit  att  his  Goods,  Chattels  ,  and  Spiritual 
Promotions,  and  be  put  in  Prifon  for  the  fir  ft 
offence,  and  the  fecond  offence  to  be  Felony. 

But  this  ieeming  too  fevere,was  the  next  year 
repealed,  and  it  was  enafted,  That  fuch  Q&<*%ti&«ttJ* 
der  foould  for  the  fir  ft  offence  lofe  att  his  Goods, 
Chattels  and  Debts,  and  lofe  the  profits  of  all 
his  Ecclefiaftical  Promotions ,  but  one  for  his 
life,  for  the  fecon^^ffence  to  forfeit  his  Goods, 
Chattels  and  Debt,,  and  the  profits  of  all  his 
Lands,  and  of  alt  his  Spiritual  Benefices,  Pro 
motions  and  Dignities  for  his  Ufe.  And  for  the 
third  Offence  Jhoula1  make  the  like  forfeiture  , 
and  be  Imprisoned  during  life. 

By  an  A6t  of  Parliament  made  in  the  31  of  3 1  H.s.c.i  4. 
H.  8.  which  is  commonly  called  the  A&  of  the  tf"  fa  Articles 
fix  bloody  Articles,  by  the  third  Article  it  was  mal 
declared,  That  Pnefts  after  thy  ha've  received*'^  °f 
Orders,  might  not  marry  ,   and  to  affirm  the 
contrary  thereof,  was  made  Herefle  and  7%*ea- 
fon  by  that  Att :  But  this  bloody  Acl;  was  re 
pealed  by  i  E.  6.  cap.  i  ^. 

By  the  Statute  of  z  and   3  Ed.  6.  cap.  zi.  All L 
all  Laws,  Statutes,  Canons,  Ordinances,  and  gain fi 
Conftitutions   made  againft  the  Marriage    of^of 
Priests  are  made  null  and  void.  ™»d* 

And  by  another  Statute  made  the  fifth  and 
fixth  of  £.  6.  cap.  i  ^,  it  is  adjudged  and  decla 
red,  That  the  marriage  of  Pnefts  is  lawful, 
and  legitimates  their  Children,  and  makes  them 
I  4  capabh 


mats. 
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capable  to  endow  their  Wtves^and  to  be  Tenants 
by  the  Curtejte.  But  thefe  Laws  were  repealed 
by  the  Statute  of  i  Mariae  cap.  i. 

j  Jac.  cap.  15-.  However  it  tame  to  fafs,  I  know  not  Jut  for 
ought  I  can  find,  thefe  Afts  lay  repealed  all 
Queen  Elizabeth'/  time,  till  i  Jac.  then  t he  lat 
ter  Att  was  revived  and  made  perpetual ,  and 
their  Children  made  legitimate. 

So  that  upon  the  whole  matter  ,  all  A6h  of 
Parliament,  Canons  ,  Conftitutions ,  &c.  that 
reftrain  the  marriage  of  Priefts,  or  that  illegiti 
mate  their  Children,  are  made  null  and  void  ; 
but  the  Canons  and  Acts  of  Parliament  that  pu- 
nifh  their  Incontinency  ftancl  in  force.  Next 
let  us  fee  what  Priviledge  tr/e  Clergy  have  right 
to  at  this  day. 


CHAP.     XL 

The  Eleventh  Chapter  /hews  what  Tri- 
•viledges  belong  to  the  Clergy  at  this 
day  by  the  Common  and  Statute 
L.tws  of  this  Realw,  and  likewise 
by  the  Laws  Ecclefiajtical. 


Hc  Laws  of  this  Realm  have  allowed  the 

•2.  ivy..  Clergy  in  Holy  Orders  many  great  Privi- 
4v  ledges  :  Firft,  In  their  Perfons  ,  they  are  not 

not  be  of-  compellablc  to  ferve  in  any  Temporal  Office  , 
federal..  ^  Shcriff)  Qonihble,  Overfcer  of  the  Poor,d^. 

I  ci  ^  Neither  can  they  be  p  re  ft  to  ferve  in  the  Wars  ; 
Muftnot  It  \r~  neither  may  they  b*  arrefted  in  the  Church  or 
refled  in  Church-yard^  when  they  are  attendant  on  Di- 

'  Service,  upon  pain  of  Imprisonment,  and 
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ranfom  at  the  Kings  pleasure,  and  likewife  to 
make  agreement  'with  the  fart}. 

And  by  a  Statute  made  i  Maria ,  it  is  en-  i  Maria 
a&ed,  cap.s^ 

That  if  any  P  erf  on,  &c.  of  their  own  Pow-  M«fl  no*  h  di~ 
er  and  Authority  at  anytime,  &c  fhaU  * 
willingly  or  of  purfoje,  by  of  en  and  evert  word, 
faff,  aft  or  deed,  malicioujly  or  contemptuoujly 
mole  ft,  let,  ditturb,  vex  or  trouble,  or  by  avy 
other  unlawful  way  or  means  difauiet  or  mif- 
ufe  any  Preacher  or  Preachers  ,  &c.  licenced , 
allowed,  or  authorised  to  preach  by  the  Queen, 
or  by  any  Arcbbifoop  or  Bifoop  of  this  Re  aim,  or 
by  any  other  lawful  Ordinary,  or  by  either  of  the 
TJni'uerfitits,  &c.  or  other  wife  lawfully  autho 
rised  or  charged bj  reafon  of  bit  or  their  Cure  , 
Benefce,  or  other  Spiritual  Promotion  or  Charge, 
in  any  of  his  or  their  Sermon  or  Collation  in  a- 
ny  Church,  Chapvtl,  cr  Church-yard,  or  in  other 
flace  appointed  to  be  preached  in. 

Or  if  any  Perfon,  &c.  fliall  malicioufly,  wil 
lingly  or  of  purpofe,  molefl ,  let,  diffurb,  vex, 
difyuiet,  or  otherwife  trouble  any  parfon,  Vicar, 
Parift-Prieft  or  Curate,  &c.  (aying,doing,fing- 
ing,  miniflring  or  celebrating  Mafs  ,  or  other 
Divine  Service,  Sacraments ,  &c.  that  at  any 
time  then  after  jhall  be  allowed,  fet forth  or  au~ 
thori&ed  by  the  Queens  Majefty. 

That  the  Offender  upon  Conviction  be  fore  two 
Juftices  of  the  Peace,  fhall  by  them  be  commit 
ted  to  the  Goal  without  bail  or  mainpri^e  for 
three  mo  nths,  and  after  to  the  next  Quarter 
Seffions  ',  where  if  he  repent  and  be  reconciled, 
then  to  be  difcharged  of  his  Imprisonment , 
finding  Sureties  for  his  good  behavicur',and  if  he 
fail  therein,  to  be  continued  till  the  next  Qu&r- 
ter  Seffions,  This 
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This  A6t,  though  made  in  the  time  of  Po 
pery,  is  ftill  in  force,  and  may  be  executed  up 
on  fuch  as  diiturb  the  prefent  Minifters,Parfbns, 
Vicars  and  Curates,  &c.  And  though  it  refer  to 
fuch  Church-Service  as  then  after  (hould  be 
fetled  by  the  Queen  ,  yet  I  conceive  it  extends 
to  her  Succeffors  ;  and  a  fettlement  by  A&  of 
Parliament  is  a  fettlement  by  the  King  in  the 
moft  fuperlative  manner.  And  the  late  A&  for 
Uniformity  declares  and  enacts  ,  "That  all  for- 
14  Car.  1.0.4.  merAttsfor  Uniformity  of  Common  Prayer 
jhall  he  of  force ,  and  extend  to  the  Book  of 
Common  frayer. 

Mufl  not  be  ar-      The  Bodies  of  Clergy-men  cannot  be  arreft- 
nfed.  ed  upon  any  Capias  fued  forth  upon  any    Sta 

tute-Staple  or  Statute-Merchant  j  for  trie  Pro- 
cefs's  are  made  out  conditionally  Si  JLaicu*  ftte- 
rit :  And  if  the  Sheriff,   or  any  other  Officer  , 
arreil  a  Clergy-man  upon  any  fuch  conditional 
Procefs,   I  conceive  an  Action   of  falfe  Impri- 
^  Inft.  4.-.         fbnment  lies  againft  him  that  does  it,  or  he  may 
Regift.i47.       have  a  fpecial  Superfedeas  out  of  the  Chancery, 

(that  is,  the  Curfitors  Office.) 

Priviledge  in        And   every  Parfon  ,  Vicar  ,  &c.  is  by  the 
Re' ifSt'a     Common  Laws  of  England  free  from  the  pay- 
Fnt  from  Tolls  ment  °^  Tolls  in  all  Fairs  and  Markets,not  on 
ly  for  all  the  Goods  and  Merchandizes  gotten 
upon  their  Church-Livings  ,  but  alfo   for   all 
Goods  and  Merchandizes  by  them  brought  to 
be  fpent   upon  their  Rectories   and  Church- 
Livings. 

Pojitage,  And  they  are  quit  of  Pontage,  Murage,  and 

other  like  Charges;  and  if  they  be  diftrained 
for  any  of  thefe^they  may  have  a  Writ  out  of  the 
Chancery ,  as  aforeiaid,  made  of  courfe  without 
petition  or  motion  ,  under  the  great  Seal  of 

England^ 


Chap.  1 1.        Couufello^, 

England,  directed  to  the  party  that  diftrains  or 
difturbs  them  for  any  of  thefe  things, command 
ing  them  to  defift  :  And  if  fuch  Writ  be  not 
obeyed,  the  Curfitor  of  courfewill  make  out  an 
alias  and  pluries ;  and  if  none  of  thofe  will  be 
obeyed,  an  Attachment  to  arreft  the  party  and 
detain  him  till  he  obey:  And  this  Writ  is  called 
a  Writ  De  effendi  quietum  de  Toloneo, which  you 
may  fee  in  the  Regifter  or  in  the  Natura  brc-  F.N.B.iz/.f. 
•vium. 

They  are  not  bound  to  appear  or  do  Suit  at:  Xtt  hu-nd  to 
the  Sheriffs  Turn,  or  any  Leet  or  Law-day  ;  atfear  af  *-* 
and  if  they  (hall  be  diftrained  fo  to  do  ,  they  ^7$? 
may  have  a  Writ  of  courfe  in  the  Chancery  di-  ReziftOr.  i  ? 
recced  to  the  Lord  of  the  Leet ,  command  ing  a. 
him  to  forbear  diftraining  them  for  any  fuch  F.N.B.itfe.  c 
caufe,  with  like  Procefs  as  in   the  laft  for  his 
contempt. 

And  by  the  Statute  of  Circumfpette  Agatis,  5^^  t  ^  g  K 
it  isena6ted,  De  violenta  ctiam  manuum  inje-  iTnft.49 1,4^ 
ffione  in  Clericum9  &  in  caufa   defamation  is  49  3  • 
flacitum  tewbitur   in   Curia   Chriftianitatts , 
dummodo  ad  correftionem  peccati  agatur ;  & 
non  petatur  pecunia. 

And  if  a  Clergy-man  have  Lands  by  the  Re 
Tenure  of  which  he  is  fubjeft  to  be  Bailiff  ,'8 
Reave  or  Beadle  ,  and  be  chofen  into  any  fuch  ^/ 
Office  by  reafbn  thereof,he  has  a  Curfbry  Writ ^// 
out  of  the  Chancery  to  difcharge  himfelf  &c. 

So  if  the  Sheriff  or  Collector  of  the  Tenths  RegiflOrig. 
or  Fifteens  will  dhlurb  them  in  the  Lands  ^f"!8^ 
longing  to  their  Churches,  &c.  they  may  have  A^ 
the  like  Writ  for  their  difcharge,  and  l*ke  ^A'purfadby  lCo/- 
cefs  for  difbbeying  of  it ,  utjupra.  letter  of  Tenth. 

But  it  hath  been  held,  That  Ty  thes  may  be  Harwood  verfus 
extended  upon  an  Elegit  for  the  Debt  of  the  **&£  i*'^r' 

Parfon,  ! 
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Parfon,  qttodmirum:  But  the  Elegit  being  gi 
ven  by  a  Statute  in  which  Tythes  are  not  ex- 
cepted,  it  will  draw  in  Tythes. 

z  Inft.  633,  Anciently  if  a  Clergy-man  had  been  convi- 
614,615.  &ed  of  any  Murder,  Robbery,  Burglary,  &r. 
The pn-vikdge  he  was  upon  the  demand  of  his  Ordinary  to  be 
of  Clergy  m  delivered  over  to  him  ,  where  he  was  to  make 
*  LhidwoS I  his  PurSation  according  to  the  Rules  of  the  Ec- 
cap.  clerid'pro  clefiaftical  Laws  ;  and  if  he  cleared  himfelf,  he 
futs  criminibus  was  acquit  *  without  any  regard  to  his  Convi- 
.  gloff.  clion  at  Common  Law  ;  but  if  they  adjudged 
OC°n~  him  £uilt>>  then  lie  was  to  be  degraded  and 
Weft  i  eap.2.  ^ePc  'n  ^ri^°n:  And  this  was  confirmed  to  them 
Malbr.c.2.7.  '  ^7  ^veral  A6ts  of  Parliament.  But  this  privi- 
is  E.  s^p.  4  ledge  was  never  allowed  to  them  in  this  King- 
and  5-  dom  in  Treafbn,  Petit  Treafbn ,  or  Sacriledge. 

4  H.4.  c.3 .  Ancj  a  Delmquent  might  have  had  his  Clergy 

ad  infinitum  till  the  Statute  of  4  H.  7.  And 
.  f  .  f hough  this  priviledge  of  the  Clergy  be  taken 
totally  away  in  many  cafes  by  feveral  Statutes, 
and  in  other  cafes  Lay-men  have  it  in  common 
with  the  Clergy,  if  they  can  read  as  a  Clergy 
man  ;  and  though  the  delivery  of  them  over  to 
theOrdinary  be  totally  abolirfied^yet  the  Clergy 
that  are  in  holy  Orders  at  this  day,  retain  fbme 
of  their  ancient  priviledges  ,  which  the  Lay 
men  are  not  capable  of; 

Co. 5  .TO.  For  if  a  Clerk  in  Holy  Orders  be  convicted 

Bro.Coronezu.  (that  is  found  guilty  by  the  Petit  Jury,)  of  a 
Hob  2  Z37"  ^-r"ne  *~or  which  the  benefit  of  the  Clergy  is 
allowable ;  at  this  day  he  Oiall  not  upon  the 
allowance  thereof  be  burned  in  the  hand  (  as  a 
Liy-man  mail)  upon  the  producing  of  his  Or 
ders  ;  and  if  he  have  not  them  with  him  ,  the 
Court  may,  ex  gratia,  give  him  time  to  pro 
duce  them  till  any  other  Affize  or  Sefllons. 

And 
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And  a  Clerk  in  Holy  Orders,  at  this  day.  Star.*  H./.IJ* 

fhall  have  his  Clergy  adinfnitum,  from  *ime  to  **  ,H.S«ttjCi. 

i  .  i          T  °J  J       ,  i  E.6.cap.i2. 

time,  which  no  Lay-man  can  have  above  once. 

The  Goods  of  Clergy-men  were  by  feveral  stat.  3  E.I.C.I; 
Statutes  exempted  and  freed  from  the  Kings  14  £.3.  c.i. 
purveyance;  but  his  Majefty  having  by  Act  of  l8  E-3-  c-4« 

Parliament  gracioufly  releafed  this  duty,  the  '  R•2•C•^ 
T    •       i      i    S       /-       y     .    .1    i  Purveyance. 

Laity  hath  the  lame  pnviledge. 

A  Clergy-man  (hall  not   be    amerced  the  i  Inft.tfz/. 
higher  in  refpect  of  his  Church-Living  or  Be-  Not  amerced  for 
nefice.  the  Church- 

Nor  (hall  any  Execution  be  executed  upon  £*  ' ,  _  . 
the  Goods  of  his  Church  ,  nor  any  Diftrefs  ta-  z8p.  ' 
ken  in  the  ancient  Fee  thereof  j  but  otherwife  F.N.B.ip. 
it  is  of  Lands  of  late  purchafe  :  And  if  he  fear  M  execution 
any  fuch  thing  ,  he  may  have  a  Protection  in  *ton  the  Go0ff' 
Chancery  cum  claufula,  (Qui*  nolttmus.)  "  Chunks 

If  an  Action  of  Trefpafs,  Debt,  Account  or  2  jnfj>4> 
other  Action,  wherein  Procefs  of  Capias  lies,  NO  Capias <?- 
be  brought  againft  a  Clerk  in  Holy  Orders,and  g*inftaderk. 
the  Sheriff  upon  the  Original  return  that   the  9E-  3-3<>. 
Defendant  is  Cleric its  Beneficiatus  nullum  ha-  *4  E--^4- 
bens  Laicum  feodum  ubi  Jummoniri  foteft  ;  in 
this  cafe  the  Plaintiff  cannot  have  zCafias   to 
arreft  his  body,  but  a   Writ  to  the  Bifliop  to 
compel  him  to  appear. 

And  by  a  Statute  made  in  the  fiftieth  year  of  50  E.  ?.  c.;. 
E.  3.  it  is  recited  ,  That  a*  well  divers  Friefts 
bearing  the  fweet  Body  of  cur  Lord  Jeftis  Chrift 
to  fickfecple,  and  their  Ckrks  •with  them  ,  as 
otherwise  divers  ether  perfons  of  Holy  Church  , 
whilft  they  attend  to  Divine  Services  jn  Church* 
esy  Church-yards,  and  ether  f  laces  dedicated  to 
God)  be  fundry  times  taken  and  arrefted,  ky 
Authority  Royal ,  and  commandment  of  other 
Temporal  Lords,  in  offence  of  God  and  Holy 

Church, 
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Church,  and  alfo  in  difturbance  of  fuck  Divine 
Services :  The  King  wills  ,  and  grants  ,  and 
defends  uf  on  grievous  forfeiture  i  that  none  do 
the  fame  from  henceforth ;  fo  as  cottufion  or 
feigned  caufe  be  not  found  in  any  of  j  he  f aid 
perjons  of  Holy  Church  in  this  behalf. 
i  R.x,cap.  15.  In  the  firft  year  of  R.  i.  there  was  another 
Statute  made  to  the  like  effe&,  with  this  added, 
That  the  far -ty  convitfed  flwuld  be  imprifoned  9 
ranfomedy  and  made  agree  'with  the  party  fo 
arrefled. 

Co.ii.icov        So  that  if  any  Parfbn,  Vicar,  or  Prieft  be 

arrefted  ingoing,  flaying,  or  returning  to  do 

Divine  Service  according  to  his  duty  ,  he  may 

have  an  A£tion  upon  this  Statute,  and  recover 

Damages,  and  have  the  party  fined  and  impri- 

fbned  that  made  the  Arreft,  and  the  Clerk  that 

isaiHftant  may  have  the  benefit  of  thefe  Laws. 

f        And  note ,  That  all  the  Priviledges  of  the 

the  Clergy  con-  Cnurcri  °f  England  are  confirmed  by  the  anci- 

frmed  by  few-  ent  and  good  Statute  of  Magna  Chart  a  :  And 

ralParliamwts.  fb  they  were  for  the  moftpart  at  the  opening  of 

every  other  Parliament  after,  till  the  beginning 

of  the  Reign  of  H.  y.  How  it  began  then  to  be 

difcontinued  by  the  negligence  of  the  Clergy  , 

or  for  what  other  caufe,  I  know  not. 

And  fb  having  thus  briefly  mentioned  many 
of  the  priviledges  of  the  Clergy,  whereof  the 
Common  Law  takes  notice,  and  to  which  they 
have  right  at  this  day  ,  by  the  Laws  and  Sta 
tutes  of  this  Realm,  next  I  will  fhcvv   the  Rea 
der  what  Priviledges  they  pretend  unto,  at,  and 
Chap  item  ft  a  ^7  f^e  ^anon  and  Civil  Law,  which  Mr.LzW- 
tuim  if  wrr.     wood  reckons  up  in  fourteen  particulars : 
Cicrtc.i!i*>riv         1'nmo^in  bi-c  quodnon  convcniantur  cor  am 

oncil.A-  Judw  Ucitkiri.  Vide  Condi  Agathi  Canons  3. 

gatha.cap.z3. 
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But  this  Priviledge  has  not  been  allowed  to 
them  here  in  England,  and  this  was  refolved  in 
the  Jtb  year  of  H.  8.  in  the  cafe  of  one  Dr.Hor- 
fey,  Chancellour  of  the  Bifhop  of  London,  of  Kelvray  182, 
which  cafe,  for  the  rarity,  I  will  give  the  Rea-  Sec. 
der  a  brief  account ,  and  it  was  thus  : 

One  John  Hunn  a  Merchant  of  London,/6#</ 
frofecuted  Horfey  in  a  Prasmunire  ,  whereupon 
Horfey  caufed¥[um\  to  be  arrefted  for  fufpicion 
of  Herefia  ,  and  committed  him   to   Lollards 
Tower,  being  the  -Bijbop  of  London's  Prifon , 
and  in  a  morning  foon  after  the  Prifoner  Hunn 
was  found  dead  and  hanged  in  Prifon  ,  and  it 
was  given  forth,  that  he  bad  hanged   himfelf 
in  his  girdle ;  but  not  with  ft  an  ding  it  was  belie 
ved,  that  Horfey  and  the  Coaler  had  murder 
ed  him.     This  coming  to  the  Goalers  ear, he  took, 
fanttuary  at  Weftminfter  ;  upon  which,  ando* 
ther  great  Circumftances,  Horfey  and  the  Gao 
ler  were  by  #  Coroners  Inqueft  in  London,  up 
on  view  of  the  Body,  found  guilty  of  the  mur- 
tber-,  and  Horfey,  as  fhould  jeem,  being  in  Or 
ders,  (I  dare  not  fay  Holy)  food  upon  this  Pri 
viledge,  not  to  be  tried  before  Temporal  Judg 
es.     And  this  being  a  Dispute  between  the  Kings 
Prerogative  and  the  Priviledge  of  the  Church, 
the  King  at  re^ueft  of  the  Temporal  Lords,  and 
many  of  the  Commons  in  Parliament,  called 
before  him  at  the  Blackfryers  divers  of  his  Spi 
ritual  Council,  Divines  and  Canonists  ;  where 
the  Clergy  had  one  of  their  Counfel  argued  for 
their  Priviledge ;  and  Dr.  Stand ifli  a  learned 
Divine  argued  for  the  King  ;  but  the  great  of 
fence  taktn  was  agamft  the  Abbot  of  Winch- 
comb,  who  in  his  Sermon  preached  at   Paul's 
Crofs  in  the  time  of  the  Parliament,had  affirm 
ed, 
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4  H.8.C.2..  e^  that  the  Act  made  4  H.8.  (  which  took  a" 
way  Clergy  from  Laicks  in  many  capital  Qf- 
fences,  but  not  from  Clerks  in  Holy  Orders) 
was  again  ft  the  Law  of  God,  and  privilege  of 
the  Clergy,  and  that  the  Makers  of  the  faid 
Aft  had  incurred  the  cenfures  of  the  Church. 
Soon  after  Dr.  Standifh,  who  had  argued  for 
the  King,was  cited  before  the  Convocation,  and 
there  charged  with  matters  of  Herefie  arijing 
from  matters  which  had  faffed  in  his  Argu 
ment,  whereupon  he  made  his  application  to  the 
King,  who  being  fatisfied  of  the  juttnefs  of  his 
caufe  by  Dr  Veifey,  Dean  of  his  Chappel,  af- 
fembled  all  his  judges  and  Council  Spiritual 
andTemporal,  and  divers  of  the  'Parliament 
Men  ;  an d  after  hearing  of  Divines,  &c.  the 
Judges  declared,  That  thofe  of  the  Convoca 
tion  Houfe  that  were  at  the  awarding  of  the 
Citation  againft  Dr.  Stanekfh^fftTC  in  a  Pramu- 
nire.  And  Fineux  Chief  Juftice  did  declare  in 
the  name  of  all  the  Judges ,  That  the  Con 
vention  of  Clerks  before  Temporal  Judges  had 
been  maintained  by  many  good  and  religious 
Kings  of  this  Realm,  and  many  good  and  holy 
Fathers  of  the  Church  had  been  obedient  to  it, 
and  content  with  the  Law  of  the  Land  in  this 
point,  &c.  And  Dr.  Veifey  gave  the  reafon, 
Becaufe  the  Canon  in  that  point  was  never  re 
ceived  or  allowed  in  England.  But  the  Clergy 
not  being  fatisfied,  the  two  Archbifliops  (  who 

*  Nota.  affirmed  that  they  were  bound  *  by  Oath  to 

maintain  the  priviledges  of  the  Church)  moved 

i  Nota.  the  King,  that  to  avoid  the  \  Cenfures  of  the 

Church,  he  would  refer  the  matter  to  the  Pope : 
But  Henry  the  Eighth  ftoutly  anfwered,Thzt 
he  by  the  Decree  and  Sufferance  of  God  was 

King 
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King  of  England,  and  the  Kings  of  England 
in  time  paft  had  no  Superior  but  God  only ;  and 
therefore  know,  that  he  would  maintain  the 
right  of  his  Crown  and  his  Temporal  JurifdicU- 
on,  as  well  in  this  point  as  all  other.  And  after 
Horfey  (that  all  Ms  while  had  been  protected 
in  the  Archbifoops  Houfe  at  Lambeth  )  the  Bi- 
jhops  having  made  his  peace  with  the  King,  ap- 
f  eared  privately  in  the  Kings  Bench,  and  plead* 
ed  Not  guilty  to  the  In^uifition  ;  and  Erneley 
the  Kings  Attorney  confeJJ'ed  the  Plea,  whereby 
Horfey  was  difcharged  (the  more  pity]  and  the 
Bijhops  promised  to  difmifs  Standifh  ;  and  fo 
this  point  was  fetled  again  ft  the  Church  ,  as 
'twas  very  great  reafon.  I  fhall  make  no  Com 
ment  upon  the  Cafe  ,  though  there  are  many 
things  in  it  worth  obfervation  ,  and  thofe  thac 
are  not  fatisfied  with  this  fhort  account  of  this 
Cafe,  may  read  it  at  large  in  Kelwafs  Reports, 
with  all  the  Circumftances,and  the  Reader  will 
not  think  his  time  ill  fpent,  but  with  me  praife 
God,  that  the  King  and  Nation  are  freed  of 
the  Popiili  Bondage  and  Clergy. 

X.The  fecond  Priviledge  mentioned  by  Lind- 
wood,  is,  Quod  verberans  Clericum  incidit  in 
Cancnem. 

This  Priviledge  is  confirmed  to  the  Clergy 
by  the  Statute  of  Circumfpefte  Agatis,  that  the 
Spiritual  Court  fkould  have  Jurilciidlion,  de  vio 
lent  a  manuum  injections  in  Clericum  ,  but  the 
end  of  fuch  Suit  in  the  Spiritual  Court  is  only , 
pro  falute*anim# ,  by  Excommunication  or  Pe 
nance.  And  if  a  Clerk  (hould  fue  in  the  Spi 
ritual  Court  in  point  of  damage,  he  runs  him- 
felf  in  danger  of  a  'Pr^munire  ;  for  the  EC- 
elefiaftical  Judge  may  proceed  only  ex  ojfitio  to 

K  correct 
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correct  the  fin.  But  if  the  Clerk  will  in  this 
Cafe  recover  damages,  he  muft  bring  his  A6H- 
on  at  Common  Law.  And  note,that  (uch  Suit 
in  the  Spiritual  Court  can  only  be  (bed  by  one 
in  Holy  Orders. 

3.  The  third  Priviledge  Lindwood  mention* 
is,  Quod  non  euocantur  ad  oner  a  fecularia. 

This  Priviledge  the  Common  Law  allows  ^ 
but  it  muft  be  intended  of  fuch  Charges  as  were 
at  Common  Law,  but  not  of  new  Charges  by 
Statute  Law  j  in  which  the  Clergy  are  not  ex 
empted,  as  hath  been  (aid  before  in  the  begin 
ning  of  this  Chapter. 

And  yet  note,  that  the  Clergy,  till  the  late 
Rebellion,  granted  all  their  Subfidies  in  their 
Convocations  ,  but  in  the  late  A6h  of  Parlia 
ment  are  taxed  promifcuoufly. 

4.  The  fourth  priviledge  Lindwood  menti 
ons,  is,  Quod  foffunt  facer t  Collegium  ubi  hoe 
Laicis  non  licet. 

Vide  Dyer  16  7.      jt   is  true,  that  before  the   Reformation  the 
^H^Jb?/*  Clergy  have  erected  Colledges,  Abbies,  Prio- 
Co,4.  io7.b.'.    ries,  and  other  Spiritual  and  Religious  Corpo 
rations  by  the  Licenfe  of  the  Pope  or  the   Bi- 
fhopj  but  generally  confirmed  by  the  Kings  : 
Cone.  Agatha    But  without  Licenfe  of  the  Bifhop  of  the  Dio- 
Carhi  8.  cefsj  it  Was  forbid  to  eredl:  any  (uch  by  (everal 

Cone.  Aurelian  Canons^  and  by  fuch  Licenfe,  I  take  it,  a  Lay- 

Can. 1 8.0. 2..  r  11  ^i  •    L    V 

Grar  perfon  as  well  as  a  Clergy-man  ,  might  have  e- 

$  H.6. 1 6.  b.\  recced  a  Colledge,  &c.  But  here  in  England  the 
Dyer  gi.  p.6+.  Clergy  never  had  greater  Priviledge  than  the 
&  267.  p.  ii.  Liity  in  this  matter,  for  no  (uch  Corporation 
0*4.1  »;.b.  could  ever  be  erected  here  but  by  the  Royal 
Authority. 

5.  The  fifth  Priviledge  reckoned    by  Z./W- 
is,  Quod  fvjjiint  vendieare  rcm  conceffam 

Rccleji* 
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Ecclefia     ante    deliberationem. 

This  Priviledge  is  of  no  ufe  herein  England, 
becaufethe  Spiritual  Courts  have  not  power  to 
determine  the  right  or  property  of  Land  or 
Goods. 

6.  The  fixth  Priviledge  is,  Quod  codem  Pri 
vilege  gaudent  perfona  crfamilia. 

This  Priviledge  holds  no  further  here  in  Eng 
land,  than  in  fuch  particulars  as  are  mentioned 
in  the  former  part  of  this  Chapter. 

7.  The  feventh  Priviledge    by   Lindwcod 
mentioned*  is,  Quod  facientes   Statutd  centra 
Clericosfunt  ipfofaflo  Excommunicati. 

He  that  would  attempt  to  put  this  priviledge 
in  Execution,  Would  endanger  to  run  himfelf  in 
a  great  T?r<emumre  ;  and  many  Statutes  have 
been  made  againft  the  Clergy  in  the  height  of 
Popery,  as  the  Reader  may  find  in  many  parts 
of  this  Book. 

8.  The  eighth  Priviledge  is,  Quod  foli  Cleri- 
ci  pojjunt  bemficium  Ecclefiafticum  obtinere. 

This  is  allowed  without  difpute. 
The  ninth  is,  Quod  per  literas  impetrata? 
contra  Laicum,  cum  claujitla  general*  non  foteft 
Clericum  condemn. 

I  mull:  leave  this  to  the  Civilians  to  deter 
mine  ;  for  I  muft  ingenuoufly  acknowledge,  1 
do  not  under ftand  the  meaning  of  this  nor  the 
next ;  which  is, 

I  o.  Quod  in  Civili  nomina  fportularum  non 
tenentur  dart  nifi  quatuor  filiquaf. 

H*ec  tamen  de  jure  Canonum  non 
debentur^  fays  the  Author  ,  and  then 
proceeds^ 

I  *•,  Quod  de  Acquijitis  licet  fint  in  foteftate 
poj/uni  teftari. 

R  *  This 
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This  and  the  next  Priviledges  are  in  the  Spr- 
ritual  Law  and  Courts,  and  not  oppofed  by  the 
Common  Law. 

1 1.  Quod  fine  confenfu  Patris  agere  fojfitnt 
fro  rebus  fuis  recuperandis. 

i  3.  The  thirteenth  I  muft  leave  as  I  find  it; 
and  it  is,  Quod  non  Pignorari. 

14.  The  laft  is,  Quodfifciente  Domino  fe r- 
vus  ejpciatur  Cleric  its  liber  at  ur  A  Domini  po- 
teftate. 

I  do  not  find  any  fuch  Priviledge  allowed  in 
England,  but  it  may  be  reasonable  enough  ; 
thefe  four  laft  are  only  known  to  the  Civilians, 
to  whom  I  leave  them. 

And  (b  much  for  the  Priviledge  of  the  Clergy 
by  the  Canon  and  Civil  Laws :  But  I  conceive 
they  receive  more  benefit  by  thofe  the  Com 
mon  Law  allows  to  them. 


CHAP. 
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CHAP.  XIL 

The  Twelfth  Chapter  Jhews  how  the 
Law  ftands  concerning  Churches , 
Chafpels>andChurch-yardsjn  whom 
the  Freehold  # ,  and  how  to  be  re- 
faired)  and  concerning  Seats^  Buri- 
alt)  Tombs )  Goafs  of  Arms,  and  o- 
ther  Evfigns  of  Honour  in  memory 
of  the  dead ,  and  of  Church  Orna 
ments, and  at  whofe  Charge  to  be  pro 
vided ,  and  what  remedy  agatntt 
t hofet hat  fhall  commit  anyTrefpafs 
in  the  Church  ,  Church  yard,  or  in 
breaking  up  Tomb  shaking,  carrying 
away ,  or  imbezeling  any  of  the 
Goods  or  Ornaments  of  the  Church, 
Sec. 

THe  word  Church  is  taken  from  the  Saxon 
word  Cipc,  or  Gpic  ,  which  name  is  Hill 
retained  in  the  North  parts  of  England,  and  in 
Scotland,  by  changing  the  C  into  K  ,  as   was 
ufual  with  the  Englifh  Saxons ,  in  Latin  Eccle-  Church  un4c 
Jia,  or  Bafilica,  from  the  Greeks ;  and  it  hath  ^dtar- 
in  the  Holy  Scriptures  feveral  acceptations ;  for 
fometimes  it  is  taken   for  one  Family  of  the  The  federal  ae- 
faithful   People  of  God,    as    r  Cor.  16.  ly. 
Rcm.  \  6.  4,  5.  Sometimes  for  the   Chriflian 
People  of  one  Country  or  Province  ,  Rom.  6. 
13.  Sometimes  ^.Councilor  Synod  is  taken  for 
the  Church,  Mat.  18.17.  an^  fometimes,  pro  u- 
nwerfofiddium  per  tot  urn  t  err  arum  orb  em  dif- 
K 
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fuforum  multitudine:  And  fbmetimes  for  the 

The  material     Material  Church^  as  i  Cor.  1  1.18.  and  14.34. 

Church,  quid.    And  that  is  the  Church  of  which  I  am  now  to 

difcourfe,  That  is  a  Building  made  of  Stone  , 

Brick,  Timber  ',    and  other  Materials,  for  the 

meeting  of  Chriftians  to  hear  the  Word  of  God 

DiftinfUo  i.     'read9  and  preached^  and  to  joy  n  in  Trayer,  and 

Nemo  Eccleii-   otfar  ^Hglous  Duties  ;  built  by  the  Licence  of 

that  Bifoopin  wbofe  Diocefs  the  fame  is  ereFted, 

and  by  him  confecrated  to  that  Service^  an  Of 

fice  peculiarly  belonging  to  the  Office  and  Dig 

nity  of  the  Bifoop. 

The  manmr  of       'p|ie  ancjent  manner  of  Founding  Churches, 
was,  after  the  Founders   had  made  their  appli 
cations  to  the  Bifhop  of  the  Diocefs,  and  had  his 
Licence,  the  Bifhop,  or  his  Coramiffioners,  fet 
•^cuVue*  ''  uPa  Cro^  and  fet  forth  the  *  Church-yard  , 
Lato"  Condi  3  wnerestne  Church  was  to  be  built,  and  then  the 
Calcedon  i.      Founders  might  proceed  in  the  Building  of  the 
ean.4.  Church,  and  when  the  Church  was  finifhed  , 

Ut  Major  EC-  tne  Bifhop  was  to  confecrate  it,  but  not  till    it 


percir-  endowed,  and  before  the  Sacraments  were 

ciutum  40.  paf-  .    !  ... 

fnsh-beat.Ca-  nor  ro  ^e  admmiitred  in  it. 
pella  vero  vel 

minoris  Ecclefia?,  3  o.  c.  1  7.  q.  4*  de  confecratione  diftin^.,  i.  nemo  Ecclc- 
fiam.  See  Sir  Tho.  Ridley's  Me  w  of  the  Civil  and  Ecclefaftical  Lavs,  i  p  I  . 
imreoftkts  matter. 

3ln:1.aoi*/         But  by  the  Common  La  w   and  Cuftom  of 

Whiwy  biM  Engiand  9  any  good  Chriftian  may    build  a 

Church  without  the  Licence,  of  the   Bifhop  f 

which  was  confirmed  by  the  Pope  at  the  re- 

cjueft  of  King  Jobn9  with  this  qualification,  fb 

that  in  were  v/ith  the  Biiliops  confent  ,  and  not 

prejudicial  to  any  ancient  Churches:  But  how 

ever  the  Law  takes  no  noticv  of  them  as  Chur- 

^  In'b.io  3  .,       ches,  nor  have  they  any  priviledge,  till  they  be 

ccniccrated  by  the  Bilhop.  And 
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And  in  fbme  cafes,  though  a  Church  have  Where  a  church  . 
been  consecrated,  it  muft  be  re-confecrated,  ™%%ff'Je~tm' 
in  cafe  any  Homicide,  Adultry,  or  Fornication^^  *^°llc* 
fhall  be  committed  in  it,  or  the  Church  burn-  dirtindt.  i  .  EC- 
ed;  but  the  rebuilding  of  the  Walis,if  the  Altar  clefiis  femel. 
fthat  is  the  Communion  Tablej  were  not  re-  ibid.  Si  motum, 
moved  ,  requires  no  new   Confecration  ,   nor 
Churches  confecrated  by  Hereticks,  In  fide  San-  Ibid. 
ft*  Triritiath  informaEcclefia  ,  are  not  again 
to  be  confecrated. 

The  Church  confifts  of  three  principal  parts,  Divifon. 
that  is,  the  Belfrey,  or  Steeple,  the  Body  of  the 
Church  with  the  Ifles,  and  publick  Chappels, 
and  the  Chancel 

The  freehold  of  the  whole  Church  ,  and  in  whom  the 
Church-yard,  are  in  the  Parfbn  or  Rector,  and  freehold  u. 
therefore  the   Parfon  may  have  an  Adion  of  ^  "'t'wjr' 
Trefpafs  againft  any  Body  that  fhall   do  any  QoJsMfoi 
trefpaflable  acl:  in  the  Church,  or  Church-yard,  g  H.J'.9.  8  H./. 
as  in  breaking  Seats  annexed  to  the  Church,  in  12-  38  H.6.i$. 
breaking  the  Windows,  cutting  the  Trees  ,  or  ^  H-7«8. 
taking  aw^y  the  Leads,  or  any  of  the  Materi-  1  S^f  ^ 
als  of  the  Church,  or  for  breaking  V^indows,  ?6  i\.'f..\'p. 
the  party  may  be  indicled,and  fined,  and  bound  1  5  H.;  8. 
co  his  good  behaviour.  Noy  104. 

The  Body  of  the  Church,  the  Belfrey,  and  m 
all  publick  and  common  Chappels,  within,  or 
adjoyning  to  the  Church,  are  by  the  Laws  and  c 
Cuftom  of  England,  to  be  re-edified,  maintain-  stah.  tit.ac- 
ed,  and  repaired,  at  the  charge  of  the  Parilhio-  compt. 
ners  and  Landholders  within  the  Parifh  ,  and 
herein  the  Common  Law  and  Cuftom  of  Eng 
land  is  kinder  to  the  Clergy  ,  then  in  other 
Countries,  where  the  whole  charge  lyes  upon 
the  Reftor. 
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churthts        Anciently  the  Bifliops  had  a  third  part  of  the 
were  anciently    Tythes  and  Offerings,  in  fome  places  a  moiety, 
repaired.          ancj  jn  (^me  places  a  fourth  part,  and  in  confi- 
deration  thereof  were  bound  to  the  repair  of  the 
whole  Church ;  but  upon  a  Releafe  of  this  In- 
Cio.q.}.          tereft  to  the  Rectors,  they   were  acquitted  of 
Quia  vero  8c      the  Repairs  of  the  Churches,  and  had  only  two 
placuit  ut  nul-  flyings  for  the  Honour  of  the  Bifhops  Chair  , 
a.c?T          in  lieu  thereof>  called  Cathedraicum  ,  which 
Cathedraicum    duty  ,  as  I  take  it ,   was  never  paid  in  Eng- 
kow  it  came      and  j    and  the  realbn  might  be  ,  becaule  the 
<fcf.  Bifhops      here     were    never     charged     with 

the  repair  of  the  Churches,  and  had  there 
fore  no  fhare  in  the  Offerings,  tamen  inde  qua- 
re. 

Who  is  to  raife  The  Churchwardens  arc  to  raife  the  mony 
wny  for  there-  for  the  repair  of  the  Church,  and  are  to  make 
fair  of  the  the  Repairs,  and  for  the  railing  monies  to  that 
Church.  pur  pole,  they  are  to  make  their  Levies  in  this 

manner. 

The  manner  to      The  Sunday  before  the  Churchwardens  de- 
w*ke  a.  levy  fir  fign  to  make  a  levy,  they  are  to  give  publick 
the  Church.       notice  in  the  Parifh  Church,  immediately  after 
Common  Prayer,  of  the  time  and  place  defign- 
cd  for  making  the  intended  Levy,  and  then  at 
the  time  arid  place   appointed  ,   the  Church 
wardens  ,   and   the  Parifhioners ,  there   met , 
are  to  conGder  what  Sum  of  Mony  will  be 
neceffary   to  be  railed  for  fiich  Repairs ,    as 
lhall    be  then  needful ,  and  after  they  ,    or 
the  Major  part  of  the  Parifhioners,  there  met , 
have  agreed  what  Sum  is  fit  to  be  railed  ,  then 
Uov>  it  is  to  be  they,  or  the  Major  part  there  prelent  are  to 
recovered.          proceed,  and  make  an  equal  levy  upon  all  the 
Parifhioners  and  Land-holders  within  the  Pa- 
ri.h,  and  if  any  .of  the  Pariihioners  refule  to  pay 

their 
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their  Rates,  being  demanded  by  the  Church-  Stat-  Circum- 
wardens,  they  are  to  befued  for,  and  to  be  re-  fPc^e  Agatis. 
covered  in  the  Ecclefiaftica]  Court,  and  not  I*  -A.*'  , 

xvcgur.oi.44.D. 

elfwhere.  Briron.l.i.c.4. 

But  in  cafe  the  Bounds  of  the  Parifh  come  in  Prohibition  lies 
difpute  in  the  Ecclefiaftical  Court,  that  is  ,  if  where  the 
the  party  affeffed  aver  that  the  Land  for  which  $***  °f  ** 

i      •       rr  rr  j  1  •      •  i         ~r\     T\  j      '  '  V    Panjh  are  con- 

lit  is  aflefled  lies  in  another  Parifh  ,  and  not  in  IrwmeA 
the  Parifh  where  it  is  affefled  ,   if  the  party  be  ROUS  2.2pi. 
contentious  he  may  have  a  Prohibition  ,  and  l.i.  5.4. 
try  it  at  Common  Law. 

And  if  the  Parifhioners  ,  when   they  come  Mat  to  fa  done 


together  at  fuch  meeting,  refufe  or  neglecl:  to  , 

joyn  in  making  fuch  Affeffment,  or  refufe  to  onerf  w/f  not 

3   J         T  -1^1  i  i  make  a,  Levy. 

meet,  I  conceive  the  Churchwardens  ,  having  cap.Archidia- 

juft  caufe  for  fuch  Affeffment  ,  may  proceed  a-  coni  verbo  Sub- 

lone  :  For  if  the  Churchwardens  (hall  neglecl:  pcena. 

to  make  the  Repairs  when  duly  admonilhed  by 

thofe  that  have  the  power  to  vifit,  within  a  cer 

tain  time  the  Ordinary  or  other  Vifitors  fhall 

limit,  they  may  proceed  againft  the  Church 

wardens  by  Ecclefiaftical  Cenfures  to  compel 

them  to  do  it  :  And  the  Law  never  compels  any 

body  to  do  a  thing  they  have  not  means  to  ef> 

feel:.     And  it  fhould  feem  in  this  cafe,  that  the 

Parifhioners  are  like  wife  puni  friable  by  the  EC* 

clefiaftical  Judge    for  their    neglecl:    in    this 

kind. 

But  fbme  are  of  opinion    that  the  Church-  Hetley  61. 
wardens  cannot  proceed  alone,  but  muft  com 
pel  the  Parifhioners  to  do  it  by  Ecclefiaftical 
Cenfures  :  Ideoquare. 

And  it  fhould  feem  that  by  cuftom  Lands  in  Rolls  z  308, 
a  forreign  PariQi  maybe  charged  to-  the  repair  v-to- 
of  the  Church. 

And 
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fa  relu.     And  if  any  peiibn  find  himfelf  aggrieved  at 
the  inequality  of  any  fuch  Afleflment,  his  Ap* 
*?«*         .     pcal  is  to  the  Ecclefiaftical  Judge,  who  is  to  fee 

ments.  Rolls  a.    •   i     j  J     & 

280  H  6.      nght  done. 

5. 6;.av  Every  one  chat  holds  any  Lands  within  the 

Landlords  not  Parifh,  is  in  Judgment  of  Law  a  Parifliioncr , 
taxable  for      chargeable  to  this  Tax ;  but  the  Landlord,  in 
tbtir  Rtnts.      refpe&  of  the  Rent  he  receives ,  is  not  charge 
able  to  the  repair  of  the  Church ;  nor  in  that 
rcfpe&  can  be  (aid  a  Parifhioner. 

And  thefe  Levies  are  not  chargeable  upon  the 
Thefe  Taxes  *re  Land,  but  upon  the  perfon  in  refpecl:  of  the 

La"d»  *?  thue  Te  Talky  aad  ™d]S?™y- 

But  there  has  been  lome  queftion  made, where 
a  charge-  one  that  holds  Lands  in  one  Parifh ,  and  refides 
*bl«  to  the  Or-  in  another,  may  be  charged  to  the  Ornaments 
namtntr.          of  the  Parifh  Church  where  he  doth  not  refide : 
And  fbme  Opinions  have  been,  that  Forreign- 
Rolfs  ^9l  k.i,i.  ers  were  only  chargeable  to   the  Shell  of  the 
zBrovnl.  10,   Church,  but  not  to  Bells,  Seats,  or  Ornaments. 
But  I  conceive  the  Law  to  be  clear  other- 
Wjfe5  an(]  that  the  Forreigner  that  holds  Lands 
jn  t^c  parifh,  is  as  much  obliged  to  pay  towards 
the  Bells,  Seats,  and  Ornaments,  as  to  the  re 
pair  of  the  Church  ;  other  wife  there  would  be 
great  confufion  in  making  feveral  Levies ,  the 

°nC  f°r  thC  rCPair  °(thC  Church>  the  Other  fof 
t^ie  Ornaments,  which  I  have  never  obferved 

to  be  pra<5Hfed  within  my  knowledge. 

Secondly^  It  is  poffible  that  all,  or  the  great- 
eft  part  of  the  Land  in  a  Parifh  may  be  held  by 
Forreigners,  and  it  were  unreafbnable  in  fuch 
cafe  to  lay  the  whole  charge  upon  the  Inhabi 
tants,  which  maybe  but  a  poor  Shephcard. 

Thirdly*  The  reafbn  alledged  againft  this 
charge  upon  the  Forreigners,  is  chiefly  becaufe 

the 
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the  Forreigner  has  no  benefit  by  the  Bells,  Seats, 
and  Ornament?. 

Which  receives  an  anfwer  in  Jeoffenes  Cafe, 
for  there  it  is  refblved,  that  Land-holders,  that 
live  in  a  Forreign  Parifh  ,  are  in  Judgment  of 
Law  Inhabitants,and  Pari(hioners,as  well  in  the 
Parifti  where  they  hold  Lands,  as  where  they 
refide  ;  and  may  come  to  the  Parifh  meetings , 
and  have  Votes  there' as  well  as  others. 

For  Authorities  in  the  Cafe  it  is  clear  by  the  Cap.licct 
Canon,  That  all  Land-holders  in  ipfis  degentes,  chiani. 
vel  alibi,  ad  <$u<zevis  oner  a  Parochianos  ipfos  if- 
fam  Ecclefiam  &  Ornamenta  ejufdem   corner- 
nentia9  &  eis  in  bis  de  jure   vel  confuetudine 
incumbentia,  confideratis  fojjeffipnem  &   redi* 
tuum  hujufmodi  quantitatibuS)  cum  cxteris  pa- 
rochianis  Ecclefiarnm  fr<zdittarMn,c[uoties  of  us 
fwrit^  contribuere  teneantur. 

And  I  have  feen  a  Report  under  the  hand  o 
Mr.  Latch,  that  it  was  refblved  in  Wittymofs 
cafe^.  6.  Jac,  B.  R.  and  in  C6e/?^r'scafe,  10 
Jac4  That  a  Forreigner  that  held  Lands  in  a- 
notherParifti  wherein  he  did  not  refide,  was  as 
much  chargeable  to  the  ancient  Ornaments  of 
the  Church,  as  Bells,  Seats ,  &c.  as  thofe  that 
lived  in  the  Parifh  ;  but  that  fuch  Land-holders 
could  not  be  charged  to  new  Bells,  Organs  , 
ace. 

And  Mr.  Bulflrode  reports  a  cafe  about  the 
fame  time,  That  the  Chief  Juftice  Fleming,s.\\d 
Mr.  Juftice  Williams  were  of  the  fame  Opinion, 
and  gave  this  reafon, That  the  Forreigner  might 
come  to  Church  if  he  plealed.  And  having 
faid  thus  much  to  this  matter,  I  muft  leave  it  a 
Quaere  amon^il  thefe  diver fities  of  Opinions. 

It 
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Rolls  a.api.k.     It  hath  been  refolved  that  the  major  part  of 

4-  theParifhioners  may  make  a  Levy  for  new  Bells 

Additions  Po          ^  y  y 

pham,p7.        OrROrg?n.S-  •          .  , 

///ow*  jhould  But »  m  the  making  a  Levy  for  the  repair  or 
be  emitted  m  a  the  Church,  fbme  of  the  Parifhioners  or  Land- 
Levy.  holders  are  omitted,  if  the  Churchwardens  fhall 

Rolls  1.2.  <?  i.  k.  fue  fuch  a  L         a  prohibition lies  in  the 

3 .  contra.  ~    £  J 

IbicU<?o.H.io.  ca(f>  ^we«  f*^^' 

Though  generally  all  the  Parifliioners  and 

Land-holders  within  a  Parifh  ought  to  be  taxed 
towards  the  repair  of  the  Church ,  as  has  been 
laid ;  yet  that  Rule  admits  fbme  Exceptions. 
Win  may  be          For  fir  ft,  The  Re&ory  or  Vicarage  which  is 
freed  from  tkefe  derived  out  of  it  are  not  chargeable  to  the  repair 
Levies.  of  the  Body  of  the  Church ,  Steeple ,  ^riiblick 

Par°-  Chappds  or  Ornaments ,  being  at  the  whole 

.  the ChaiiccL  _ 

secondly ',  Iherounderoi  the  Church  may 
The  Founder,     prescribe,  that  in  re(pe6i  of  the  Foundation,  he 
H.3.Car.i.B.R.  and  his  Tenants  have  been  freed  from  the  charge 
per  Hcndcn.      of  repairing  the  Ch  lirch. 
Thofe  of  a  chap.      Thirdly,  It  hath  been  refblved  that  the  Inha 
bitants  of  a  Chappelry  may  prescribe  that  in 
conlideration  that  they  have  time  out  of  mind 

Rolls  I.   2£0.  .,    r^,  n   .„.  r  \  •          r 

I.  i  &  i.  Paic^  1  nree  shillings  four  pence,  to  the  repair  or 
the  Mother  Church,  or  at  their  own  charge  re 
paired  a  certain  part  of  the  Mother  Church,they 
have  been  freed  from  all  other  charges  about 
the  repair  thereof, 

Noy  4i.  But  a  Prefcription  by  the  Inhabitants  of  a 

contra  Rolls  a.  Chappelry,  that  becaufe  they  have  time  out  of 
mind  repaired  fome  part  of  the  Fence  of  the 

Rolis2..3ii.a.churcl>yard3  they  have  been  freed  from   the  . 

MarTi.pi.        repair  of  the  Mother  Church,  has   been   difal- 
Hob.  5  7.          lowed 

And 
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And  yet  there  hath  been  fbme  Refblutions ,  Rolls  i.2$0 
that  the  Inhabitants  of  a  Chappelry  may  pre-  H<  7  anct 
fcribe,  that  in  confideration  they  have  repaired 
their  own  Chappel  time  out  of  mind  at   their 
own  charge,  that  they  have   been   freed  from  -mas  refolded 
the  charge  of  repairing  the  Mother  Church  ;  p-  42-  El.  B.  R, 
but  there  being;  Opinions  ro  the  contrary,!  muft  ***?***. tk\ 

f\  r*         11  ^    •    •        Chappelry  of 

leave  it  as  a  Quaere  :  But  .the  better  Opinion  Q^^  Jarfj 
feems  againft  fiich  Prefcription.  church  of  Fa- 

If  a  Petit  Chapman  take  a  Handing  weekly  ringdon  in 
in  the  Market  to  fell  his  Wares,    he  fhall  not  Berk/hire. 
for  this  be  charged  to  the  repair  of  the  Church.  n  ^uare- 

A    -r»      /•     •       •  t  11-r  i  -i       "<»«  2..2.8Q. 

A  Prefcription  that  the   Arable  Lands  with-  H  5   Andrews 
in  a  Parifli  had  time  out  of  mind  been  only  verfus  Hutton. 
charged  to  the  repair  of  the  Church  ,  has  been  H.4  Car.i. 
difallowed,  for  the  Houfes  are  as  well  charge-  Hecley  » 3  3- 
able  as  the  Land. 

If  two  Churches  be  united  ,  the   repairs  of  Hob.6;. 
the  feveral  Churches  /hall  be  made  as  they  were  churches  uni- 
before  the  union. 

Andfb  much  concerning  the  repair  of  Pari(h 
Churches  and  publick  Chappels  annext  to  them; 
and  as  for  the  repair  of  other  Chappels,  I  fliall 
defer  till  I  come  to  fpeak  of  Chappels. 

I  did  purpofely  omit  in  the  former  Edition  of 
this  Book  to  fpeak  of  the  repair  of  Chancels , 
left  I  fhould  have  raifed  a  queftion  I  could  not 
determine  ;  but  the  point  has  lately  come  in 
queftion  judicially ,  and  I  fhall  tell  the  Reader 
now  what  I  have  learned  on  this  fubjecl:. 

Regularly  the  repair  of  the  Chancel,both  by 
the  Canon  Law  and  Cuftom  of  England ,  is  to 
be  made  by  the  Re&or  or  Parfbn  of  the  Parifli, 
which  he  is  compellable  to  do  by  Ecclefiaftical 
Cenfure,  Sufpenfion  and  Sequeftration.  But 
the  great  queftion  in  this  cafe  is ,  where  there 

is 


is  an  Irapropriator,  how  to  compel  him  to  do  it, 
the  Re&ories  and  Tythes  in  that  cafe  being  be 
come  Lay-fee ,  but  this  point  coming  lately  in 
P.ip  Car.  2.  ro.  queftion  in  the  Common  Pleas  between  Walwin 
372.  C,B.  and  Awbryjt  was  agreed  to  both  by  the  Coun- 
fel  that  argued  on  both  fides ,  and  the  whole 
Court;  Firft,  That  the  Impropriators  are  char 
geable  with  the  repair  of  the  Chancels.  Second 
ly,  That  they  may  in  the  Ecclefiaftical  Courts 
be  compelled  by  Ecclefiaftical  Cenfures  to  re 
pair  them:  But  the  great  queftion  was,  Whether 
the  Bilhop  might  fequefter  the  Tythes  ,  they 
being  now  become  Lay-fee,  which  point  by 
reafonof  fbme  mifcarriage  in  the  Pleadings,  did 
not  receive  a  determination;  many  Prefidents 
were  fhewed  in  point,  that  impropriate  Tythe 
had  been  fequeftred  by  the  Ecclefiaftical  Judge 
in  this  cafe,  both  before  and  fince  the  War , 
and  the  better  Ofmaion  feemed  to  be  for  the 
Sequeftration,  it  being  agreed  that  the  Ecclefi 
aftical  Court  has  Jurifdi&ion  of  the  caufe,  and 
that  being  one  of  the  ordinary  Process's  of  that 
Court. 

Seats  in  Chur-      The  next  thing  to  be  fpoken  of  is  the  Seats 
fhes.  in  Churches,  built  for  the  eafe  of  the  Pariflli- 

oners  to  fit,  kneel,  and  ftand  in,  for  the  hearing 
the  Word  of  God  read  and  preached,  and  joy  n- 
ing  in  Prayers,  and  other  Religious  Duties  , 
with  the  other  Parishioners. 

By  vfam  to  be      Thefe  are  to  be  built  and   repaired  as  the 

repaired.          Church  is  to  be,  at  the  general  charge  of  the 

Parifhioners,  unlefs  any   particular  perfbn   be 

chargeable  to  do  the  fame  by  Prescription. 

in  what  wan-       The  Seats  ought  to  be  regular,  and  of  a  mo- 

ner  to  be  built,   derate  height,  that  the  behaviour  of  the  Pa- 

rifhioners  may  the  better  be  obferved  j  and  if 

any 
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0  any  body  of  their  own  heads  fhall  prefume  to 
build  any  Seat  in  the  Church,  without  the  Li-  Who  may 
cence  of  the  Ordinary,  or  confent  of  the  Mini-  Seats. 
fter  and  Churchwardens,  or  in  any  inconveni 
ent  place,  or  too  high,  it  may  be  pulled  down 
by  order  from  the  Bifhop,  or  his  Arch-Deacon, 
or  by  the  *  Churchwardens,  by  the  confent  of  *DantriesC0/*. 
the  Parfor^  for  the  Freehold  of  the  Church,  T.zjac.c.B. 
and  all  things  annext  to  it,  are  in  the  Parfbn  ,  L l  I 
and  therefore  if  any  one  prefume  to  cut  or  .. 

r.  J  i         s~*i  1  l        ..- 

pull  down  any  Seat  Annexed   to  the  Church ,  seat*-tut, 

he  may  have  an  Action  of  Trcfpafs  againft-the  full'd do-am, 

Mifdoer  (though  he  formerly  fet  it  up  )  if  he  *Hf*i1un* 

do  it  without  his  confent  ,or  order  from  the  Or- th*  Mat^a^ 

dinary  ;  but  if  the  Seat  be  fet  loofe ,  he  that 

built  it  may  remove  it  at  his  pleafure,  as  I  con-  8H>7-U- 

ceive. 

But  though  the  Freehold  of  the  Church  be  ma*  *k*  P*r- 
in  theParfbn,  yet  he  cannot  pull  down  any  -off9"  maydo  ** 
the  Seats  anciently  erected,  or  of  late  creeled,  #?**** 
but  by  Licence  from  the  Bi(hop,or  by  the  con 
fent  of  the  Churchwardens. 

If  any  Seats  annext  to  the  Church  be  pull'd  Noy  108. 
down,,  the  property  of  the   Materials  is  in  the 
Parfbn,  and  he  may  make  ufe  of  them  if  they 
were  placed  in  the  Church  by  any  one  of  his 
own  head,  without  legal  Authority ;  but  for  the 
Seats  erected  by  the  Parimioners  by  good  Au 
thority,  I  take  it,  the  property  of  the  Materials 
upon  removal  is  in  the  Parimioners. 
V  The  Churchwardens,  with  the  Approbation 
ofthe  Parfon,  may  by  Cuftom  difpofe  of  the 
common  Seats,built  at  the  charge  of  the  Parifh, 
and  place  the  Parilhioners  therein,  according  to  R 
their  degrees  and  qualities  ;  but  no  fiich  cuftom  fYoph.i4a. 
can  exclude  the  Bifhop  from  a  temporary  di/po- 

fuion 
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Gratrax  &  alii  fitionof  fuch  Seat?,but  the  Bifhop  cannot  grant* 
,  verfus  Beardef-  Seats  toa  man  and  his  Heirs,  becaufeiheymuft 

"&  3'  beattendant  to  the  Houfcs. 

But  the  Bifhop  has  no  power  to  difpofe  of  the 
Seats  in  any  private  Chappel  next  to  the  Church 
that  is  not  maintained  and  repaired  at  theParifh 
charge. 

The  Seats  in  the  Chancel  are  properly  in  the 
difpofe  of  the  Rector  or  Parfbn  ;  but  it  fhould 
teem  that  a  Parifhioner  may  prefcribe  fora  Seat 
there.  % 

And  note,  that  all  that  has  been  faid  before 
of  Seats,  muft  be  intended  of  fuch  Seats  as  ne 
particular  Parifhioner  has  a  right  to  by  prefcrip- 
tion;  for  wherefbever  any  Parifhioner  is  owner 
of  an  ancient  Meffuage,  to  which  any  Seat  has 
been  ufed  by  prefcription  time  out  of  mind  , 
-.there  the  Ordinary,  Paribn  or  Churchwardens 
-  have  nothing  to  do  in  the  difpoiing  of  fuch 
,  Seat. 

About  prefcriptions  for  Seats  in  Churches  , 
the  Law  has  been  controverted  j  for  fbmetimes 
it  has  been  held,  that  the  Owner  of  an  ancient 
Meffuage  might  prefcribe  to  have  a  Seat  in  the 
Ifle  of  a  Church,  which  himfelf  repaired  j  after 
it  went  further  for  a  Seat  in  the  Body  of  the 
Church,  which  was  repaired  by  him  that  pre- 
fcribed  to  have  it. 

But  the  Law  is  now  fetledin  this  Cafe,  that  a 
man  that  is  Owner  of  an  Ancient  Meffuage  , 
may  prefcribe  for  a  Seat  in  any  part  of  the  Pariflbf 
Church,  within  which  Parifh  fuch  Meffuage 
ftands,  although  he  have  not  ufed  to  repair  it: 
And  this  was  refblved  in  an  A6Hon  of  the  Cafe 

brought  by  Buxton,  againft  one  Battman>  for 
,.A    &.  .      y,  .      .        >,&.        .       t      „    ,       r  -^  / 
difturbmg  him  in  a  Q^fire,  in  the  Body  of  Tot- 

grtavt 
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greave  Church  in  Dertyfirire  ,  which  '  Buxton 
claimed  by  prefcriptton  to  his  Houfe,  by  all  the 
Judges  of  the  Kmgs  Bench,  and  after  affirmed 
in  a  Writ  of  Error  in  the  Exchequer  Chamber  r, 
(6  that  this  point  is  now  fetled  by  all  the  judges 
of  England. 

And  as  a  man  may  prcfcribe  for  a  whole  Seat  Prtfcriftim  fit 
in  a  Churchjfle,  or  Quire  ;  fb  he  may  prefcribe  Buying. 
for  the  fir  ft,  fecond,  or  other  fitting,  or  place  in  ^^on  VCrfus 
a  Seat;  and  in  all  thefe  Cufes  of  prescriptions  ,  N0*7&% 
the  Ordinary  has  nothing  to  do;  but  the  mat 
ter  is  fblely  determinable  at  Common  Law. 
f  And  as  a  man  may  prefcribe  to  have  a  Quire,  Co.  Entries  ?.b, 
Ifle,  or  Seat  in  a  Church,  fb  he  may  prefcribe  to 
an  Ancient  Mefluage  to  have  the  fble  Burial  of 
his  Dead,  in  fuch  lile,    Quire,  or  place  in  the 
Church. 

Anciently  none  were  admitted  to  be  buried  Wumay  lebit* 
in  the  Church  but  Priefts^  and  thofe  that  \\  ere  ri^  '*  f':e 
of  clear  life  and  converfation.  ^Mrw. 

x-  r-r-«i  1.1        -r  •       1  ^pelmans  Cone. 

f  There  was  likewiie  anciently  a  payment  ^  n 
due  for  thofe  that  were  buricdjcalled  Symbolum  25.5-45  v 


or  pecitnia  Sepulchralis  ;  and  this  was  *  IM<£  5-  1  7v 
paid  though  the  Body  was  buried  in  another  pa)'7K*v*  for 
Parifli.  M* 

But  by  the  Canon  Law,  InterdittOm  eft  om-  &*&„£  to  ie 
nibm  Chriftiams  terram  mortms  venders  &  de-  faidfor  burials. 
bitam  fepulturam  denegare.     But  this  muft  be  Conc.Triburj- 
intendea  in  the  Church-yard  ;  for  by  another  en'is> 
Canon  in  the  fame  Council,   it  is  exprefly  de-  Q^'[  ' 
creed,  Quo  d  nuUtts  Laicits  in  Ecclefia  fepeliatur 
wifiin  Ccemiterio. 

And  by  the  fame  Council  it  is  decreed,  That  itfwe  cm  fax 
uli  decimas  ferfolvebat  vivtffj  fejpeliatur  wcr-  fa  Iwitd. 
tttfff,  Can.  t  j. 

fc  An- 
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buried  m  the 
Ckurcb-yard. 


peliendum. 
\v.  o  m  the 


Anciently  there  were  no  Church-yards  in  Ci- 
\\^  nor  burying  of  the  dead,  fb  that  the  Arch- 

biih°P  ofCantertuyy  could  not  be  buried  in  his 
own  Cathedral  ,  till  CuMert  Archbiihop  of 
Canterbury  obtained  Licence  from  the  King  , 
that  the  Archbifhops  might  be  buried  in  the 
Cathedral  at  Canterbury. 

The  Church  yards  are  of  common  right  to 

,      r  ,  ,         .    J         .„.  o 

be  fenced  by  the  Panlhioners. 

By  the^.Cuflom  of  England  ,  every  perfbn 
(except  fuch  as  are  afterwards  exccpted)  may 
at  ^^  jay  ^  buried  in  the  Church-yard  of  the 
^ar^  where  he  dies.without  paying  any  thing 
^  breaking  the  Soil. 

And  by  the  Cufirom  of  England  ,  every  Pa- 
rifhioner  (  except  as  hereafter  is  excepted)  may 
be  buried  in  any  common  part  of  the  Church 
or  Chancel,  paying  the  accuftomed  Fee  to  the 
Parfbn  for  breaking  the  Soil,  which  for  moft 
pait  is  three  (hillings  and  four  pence  in  the 
Spe!man9  Con-  Church,  and  fix  (hillings  and  eight  pence  in  the 
Chancel  j  and  this  is  only  for  the  breaking  of 
the  floor,  and  that's  the  reafon  that  in  fome 
places  the  Churchwardens  have  the  Fee  for 
breaking  up  the  Church  ,  though  of  common 
right  it  belongs  to  the  Parfbn  ;  and  in  this  the 
cullom  mull  be  ohferved. 

Sir  Edward  Coke  is  of  opinion  ,  That  any 
bs.  perfbn  may  erecl:  a  Tomb  or  Monument  for 

nrt.ioi.'.     the  dead  in  the  Church,Chancel,  publick  Chap- 
pels,  or  Church-yards,    in  a  convenient  place, 
(but  I  conceive  it  muft  be  intended  by  Licence 
of  the  Bifhop,  or   confent  of  the  Parfbn  and 
tt  r  wed)  ••  if  Churchwardens:)  And  that  if  any  body  break 
M.  jt)  tne  party  that  fct  it  rhere  may  have  an  Acti 

on  againft  thofe  that  break  or  pull  it  up,  or  de 

face 


wa    et 
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face  it :  And  after  the  death  of  thofe  that  fet  it, More 
the  Heir  fhall  have  the  A6tion.  ' 

Some  perfbns  are  denied  Chriftian   burial, 
and  therefore  fuch  perfbns  are  excepted  in  what  church , 
is  (aid  before,  and  may    not  be  buried  in  the  church-yard. 
Church  or  Church-yard,  without  fpecial  Licence  ! 
from  the  BifLop. 

That  is,  fuch  perfons  as  Murder  themfelve?, 
dye  Excommunicatedjthofe  that  dye  in  any  mor 
tal  Sin,  Sacrilegious  perfons  and  Ufurers ;  but 
of  Ufurers  the  Canon  holds  not  in  England. 

For  Grave-ftones,  Winding-fheets,  Coats  pf 
Arms,  Penons,  or  other  Enfigns  of  Honour  ,*£  ^878, 
hanged  up,  laid  or  placed  in  memory  of  the  Co  ',42* , ,', " 
dead,  the  property  remains  in  the   Executors,  3  ind.no. 
and  they  may  have  Actions  againil  fuch  as  break,  &  2.02.. 
deface,  or  carry  rhem  away,   or  an   Appeal  of 
Felony. 

The  property  of  the  Bells,  Books,  arid  other  jtfwfi  the  Bells 
Ornaments  of  the  Church,  is  in  the  Parifhion- e&v. are.  . 
ers,  and  in  the  cuftody  of  the  Churchwardens,  5i  H.;.27.b.. 
who  may  maintain  an   Aclion  of  Trefpafs  a-  17J    ^'32' 
gainft  fuch  as  fhall  wrongfully  take  them  away,  T  0  H '  "0 
and  the  Succeffors  may  fiie  this  Action  for  the  u';30  mx}<  have 
taking  away  in  the  time  of  their  Predeceffors ,  ^»  4&ion  for 
and  the  damages  recovered  fhall  be  to  the   ufe  **&»£  them* 
of  the  Parifliioners,  but  they  may  declare  *  <z//*Cro.El.  175. 
damfnum  iforum^  dampnim  parcclianorum,  8 
and  either  way  good,  and  the  rekafe   of  one 
Churchwarden  t  fiiall  not  bar  his  Companion  ;  t  Cro'.  jac.  2  j. 
or  they  may  have  an  Appeal  of  Robbery  ,  for 
[baling  the  Goods  of  the  Church, 

By  the  Laws  of  Englandln.  the  time  of  Po-  Property  cbang» 
pery,  if  a  Stranger  had  taken  my  Goods,  and  edbyofcrin^s. 
dfFered   them   to   an  Image  in  a  conf. crated'  ^H.S.i  o. 
Giiurch?  this  had  made  as   good  a  change  of  " 
L  *  the 


148  Clje^atfcms        Parti. 

the"  property  of  my  Goods,  as  though  I  had  fold 
them  in  a  Market  overt  ;  but  if  I  found  the 
Goods  after  in  the  Wrong-doers  pofleflion  ,  I 
might  take  them  again. 

It  A  man  at  this  day  may  give  or  dedicate 
Goods'.to  Gods  Service  in  fuch  a  Church  ,  and 
ir-H-  i-  deliver  them  into  the  cuftody  of  the  Church- 
Oo.Car.343.  wardens,  and,  thereby  the  property  is  immedi 
ately  changed,  and  the  Churchwardens  may 
have  an  A6tion  for  the  taking  them  away. 
to  There  has  always  been  great  revtrence  gi- 
VCn  t0  Churchesand  Church-yards  ,  and  other 
places  confecrated  to  Gods  Service  ;  and  anci 
ently  Churches  and  Church-yards  were  Sanctu 
aries  fof  Traitors,MurderersJRobbers,Thieves, 
and  other  Malefactors  ;  and  many  Laws  were 
made  for  the  regulation  of  them,  and  reftrain- 
ing  that  prwicdge,till  at  laft  Sanctuaries,  with 
great  reafon,  were  totally  taken  away  ;  for  they 
Numb.  3  y.v.u.  Were  not  tifed  like  the  Cities  of  Refuge  under 
the  Law,  for  thofe  that  unawares  killed  others, 
but  for  all  People,  be  the  Crime  never  fb  hor- 

Wliere  Sanfftt-   rid. 

mries  were  ta-  jn  t|lc  ^  ff  g.  Sanftuaries  were  taken  away 

s™  iTri  8.  ftl  HISh  Treafon,in  the  i  -]th  of  H.8.  they  were 

cap.'i  3;  taken  away  in  wilful  Murder,  Rape,  Burglary, 
St.z;  H.8.C.1  2,  Robbery  in  the  High-way  ,orin  any  Houfe,  or  in 

*  Fmflra  im-  any  *  Church  or  Chappel,  and  in  wilful  burn- 

plorat  Ecclefiae  jng  anv  Houfe  or  Barn  with  Corn. 

quiinTpfan,  ^  But  by  a  Statute  made  in  the  i  I  yearofKing 


rne7  Wcre  nnally  taken  away,  and  abo- 
q-4.  Ad  Epifco-  lifted,  they  having  too  long  continued  for  the 
protection  of  the  greateft  Malefactors  ,  a  thing 


re 

t*ke***        ^Ut  r^at  Churches  and  Church-yards  mould 
not  be  prophanely  u[ed>  is  evident  from  the  ex 

ample 
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ample  of  our  Saviour  ,  who  caft  out  thofe  that  Mark  n.v.ir 
bought  and  fold  in  the  Temple,  and  overthrew 
the  Tables  of  the  iMony -changers,  and  the  Seats 
of  them  that  fold  Doves  j  telling  them-,  My 
Houfefratt  be  called  of  all  Nations  the  Hcufe  'of 
Prayer,  but  you  have  made  it  a  Den  of  Thieves. 
And  in  the  Council  of  Mentz,  it  is  forbid,  Ut 
in  Ecclefiis  aut  in  domibtts  Ecclefiarum  <vel  *  a-  ^  nl  7 

•  •       i      •        r      J      •          •    •         r  \jKiivcti- 

trus  placita  jecmana  mimme pant..       -  yards,  Can^o. 

And  by  a  Canon  made  in  the  fixth  General  *  church-yards. 

Synod  at  Conftant.  buying  and  felling  is  forbid-  EmaiaMar- 

den  in  Churches  and  Church-yards,  wherewith  *?*"*  fo  he  m 

/~  r  i     •       •        •  r  TT-  •  •       Churches  or 

a  Canon  or  our  own,  made  m  trie  time  or  King  c/W;7->- 
James  agrees.  .    can.  7  V 

And  by  a  Statute  made  in  the  i  ^tJ\ year  of  Can.sp. 
JR.  i.  it  is  enacted,  That  Fairs  or  Markets  fiould 
not  be  kept  in  Churches  or  Church-jar df9  for  the 
honour  of  the  Church. 

There  is  a  Canon  to  this  effect,  Quod  nullzts.  Conc.Cabib- 
fecularium^  nee  in  Ecclefia^  nee  infra  atrium  ;^..nenfis;Can.i  7, 
ttttsEcclefi<s*qualecunq'Jcandalum*aut  Gmultates  .ff  :>tlllS>^c\ 

J       .  T  '       r  in  Churches  and 

excitare  prtf.Jumat^  nee  arma  trabere,  aut  quern-  church-yards 
cunque  advulnerandum^autinterficiendum  appe- 
tere,  quod   flfecerit  a  communione  privetur. 

And  to  the  fame  effect  there  was  a  Statute  j  Ed.5.cap.4. 
made  in  the  fifth  year  of  E.  6.  That  if  any 
Parfbn,  &c.  fhould  by  words  openly  quarrel  , 
chide,  or  brawl ,  in  any  Church  or  Church 
yard,  that  then  it  (hould  be  lawful  for  the  Or 
dinary  of  the  place,  the  matter  of  Fact  being 
proved  by  two  Witnefc ,  to  fufpend  a  Lay- 
perfon,  ab  ingreffu  Ecclefi<&<>  and  a  Clerk  from 
the  exercife  of  his  Office  as  long  as  he  (hall 
think  fit,  according  to  the  quality  of  the  Of 
fence. 

And  that  if  any  perfon  (hill  finite  or  lay  v'o- 
L  3  lent 
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lent  hands  upon  any  other  in  the  Church  or 
Church-yard,  then  ipfo  facto,  every  fuch  perfbn 
(hall  be  deemed  excommunicate. 
Ho  Jinking  *r  And  if  any  peribn,  &c.  malicioufly  ftrike  a- 
.  nother  in  any  Church  or  Church-yard, with  any 
WeaPon>  or  fhali  draw  sny  Weapon  in  any 
Ckurch-yard.  Church  or  Church-yard,  to  the  intent  to  ftrike 
any  other  therewith,  the  party  thereof  convict 
ed  by  Verdi6r,  or  two  lawful  Witnefles,  before 
thejufticesof  Affee,  Ojer  and  Terminer  ,  or 
Jufticeaof  the  Peace  J  n  their  Seffions, (hall  have 
one  of  his  Ears  cut  off ;  and  if  he  have  no  ears, 
then  to  be  marked  in  the  Cheek  with  a  hot  I- 
ron,  with  the  Letter  F.  &  ipfo  fatto  excom 
municate. 

Ipfo  Fa£o.  fr  ma7  be  a   queftion  what  the  meaning  of 

D)-er  2.7?.p.48.thefe  words,  iffofatto  Excommunicate  in  this 
A«5l  (hall  be  underftood  ,  whether  it  fhall  be 
Lindwood,  cap.  without  Sentence  declaratory,  or  no  ,  which  is 
Quia  inconti-  made  a  nf^re  «n  ~  faut  b  the 
nennae  verb.ip.  ,  77- ,  n  J  ,  ,  J 

fo  fkao  l"erc  mu^  '3e  a  Sentence  declaratory. 

De  fon  afliult  And  the  Law  fb  abhors  violence  and  force  to 
demefne,  AV  be  u fed  in  Churches  and  Church-yards ,  that  it 
Plea,  m  a  w;[i  not  zdmit  a  man  to  ftrike  again  in  his  own 
Church,  &c.  d  ,fence  in  a  church  or  Church-yard,  and  there- 

Cro.Tac.Jo;.       r  ^,          r    ,      r  rr-     i      i         r 

tore  the  Plea  or  ae  Jon  ajjault  demejm ,  is  not 
allowed  for  a  good  Plea  in  that  Cafe. 

in  chtir-  And  to  make  an  Arreft  in  a  Church  or 
Church-yard  ,  immediately  after  Divine  Ser- 

Cio.  Car.  yjce^  w]ien  jt  may  j-je  cjone  el(ewhere,is  Indicia- 

-r/j  tbrcutf   bleand  Finable. 
C  wsbes  .&c.        And  yet  if  hath  been  held,  that  there  may  be 
1 8  E.4.&av     away  through  a  Church  or  Church-yard, 
i  E.£.cap.4,         BytheSnicute  of  i  E.  6.   the  benefit  of  the 
&ergy  tcLn  e-  Clergy  is  taken  away  from  fuch  as  fteal  any 
'   Goods  out  of  any  Church  or  Chappel.     For 

the 
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the  punifhment  of  fuch  as  difturb  the  Minifter 
in  the  Church  ,  whilll  he  is  reading  Divine 
Service,  or  arrefting  the  Minifter  whilft  he  is 
attending  Divine  Service,fee  in  the  i  itb  Chap 
ter  before,  and  Stat.  50  £.  3.  cap.  J.  and  i  R. 
i.  cap.  1 5-. 

And  fb  much  for  the  Privildges  of  Churches 
and  Church-yards. 

The  laft  thing  I  have  to  fpeak  relating  to  ofces  of  the 
Churches,  is  the  Officers  belonging  to  the  fame,  church. 
which  in  time  of  Popery  were  many,  as  Oftia-  Kitchin  Ii>4- 
rii,  Leckores,  Exorcifttf)  Acolythi,  Pfalmifl^e^ 
Cantores,  &c.  He  that  minds  to  know  the  (eve-  DC  Clericis  Jib. 
ral  Duties  of  all  thefe  Officers,  or  Orders,  may  i  -cap.  i  \ . 
fatisfie  himfelf  in  Bellarmines  Deputations  ,  or 
in  Gratian,   with  the  manner  of  their  Ordina-  Diftin£h2.3.caj>. 
tions.  Qilprundam 

Amongft  thefe  the  Churchwardens  and  Parifh  $£^£ 
Clerk  or  Sexton,  who  perform  feveral  of  thefe  tuus. 
Offices,are  not  reckoned,  and  thofe  are  now  the  Oltiarius  may 
only  Officers  of  the  Church  of  England ,  and  he  **ke"  fo'a 
of  whom  I  am  now  to  fpeak.  J**  "' te" 

The  Office  of  the  Churchwardens  is  to  take  &mk**niaii 
care  of  the  repair  of  the  Church ,  and  has  the  office. 
ordering  of  the  Bells  and  Seats ,  and  is  to  pro-  Doct.&  Stud. 
vide  all  Books  and  Ornaments  belonging  to  the  ll$- 
Church,  and  in  his  cuftody,  and  in  their  charge 
are  all  the  Goods  of  the  Church,  and  they  are 
to  provide  Bread  and  Wine  for  the  Communi-  s  ^-  ?•  4* 
on,  and  to  fee  there  be  a  decent  Communion 
Table,  with   a  Table-cloth  and  Carpet ,  and 
Flagon,  Plate,  and  Bowl  of  Silver,  Gold  ,  or 
Pewter,  for  the  Service  of  the  Church  ,  when 
the  Communion  is  Adminiftred  ;    they  are   to 
make  Levies,  and  raife  Mony  for  the  doing  of 
all  this  in  fuch  manner  as  is  before  directed ; 

L  4  and 
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and  at  the  end  of  their  Office  they  are  to  give 
8  £.4.6".  an  accompt  of  their  Receipts,  and  disburfements 

to  the  Parifhioners,  and  what  remains  in  their 
hands  upon  fuch  accompt,  with  all  the  Goods 
of  the  Church  in  their  cuftodies ,    they  are  tq 
deliver  over  to  their  Succeffors.     There  are  ma 
ny  things  more  belong  to  their  Office,  but  fb 
well  known,  I  need  not  mention  them. 
&>  vJsitn  to  Is      Thefe  Officers  by  aCanon  made  in  the  time 
chafen.  of  King  James,  are  to  be  chofen  by  the  Mini- 

Can.  3 «?.  fter  and  Parifhioners ;  but  if  they  cannot  agree 

of  the  perfbns,  then  the  Parfbn,  Vicar,  or  Cu 
rate,  is  to  chufe  one  ,   and  the  Parifhioners  the 
ocher  ;  but  where  the  cuftom  has  been  to  chufe 
$6  H.  8.5.       them  all  by  the  Parifhioners ,  without  the  Mi- 
Rolls  2..2.S7-f-    nifter,  the  cuftom  muft  be  observed,  notwith- 
5°-  (landing  the  Canon. 

their  There  were  other  Officers  called  Side-men  , 
but  they  are  almoft  laid  afide ;  their  Office 
is  to  affifi  the  Churchwardens  in  doing  their 
Duties,  and  they  were  to  take  care  that  no  bo 
dy  fhould  loiter  or  talk  in  the  Churchyard  or 
Church-porch,  and  to  fee  that  phe  Parifhioners 
frequented  the  Church,  &c. 

The  Clerk  or  Sexton  is  to  be  chofen  by  the 
On  ?ac  9 '        P-^fbft  or  Vicar,  or  in  their  abfence  by  the  Mi- 
niftcr,  who  the  Sunday  after  fuch  Election*  is 
by  him  that  makes  the  Elect  von  to  be  declared, 
who  is  Elected. 

H*'™  *'3  be  ~  The  party  fb  elected  ought  at  lea  ft  to 

be  twenty  years  of  Age  ,  of  honeft  'Life  and 
Conversation,  and  one  that  can  write,  read,and 
•fing:  His  Office  is  to  aflift  the  Minifter  at  Pray 
er?,  and  to  attend  him,  an-J  to  keep  the  Church 
and  Scats  clean  ,  and  has  the  keeping  of  the 
Keys  of  the  Church  to  that  purpofe,  and  is  to 


ring 
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ring  to  Prayer,  and  to  do  many  other  things,  Cl°« Car. j8p. 
which  by  cuftom  belong  to  his  Office  to  do.        Rolis  ^Stf.f. 

But  if  fuch  Parifh  Clerk  have  time  out  of  p^    » 
mind  been  chofen  by  the  Parifhioners,  he  muft  Il6t 
be  fb  ftill,  notwithstanding  the  Canon. 

Andfo  much  for  Churches,  I  fhall  next  pro 
ceed  to  the  Chappels. 

Chappels  in  Latin  Cappelltf,  about  which  de-  chapptl  unde 
nomination  I  find  great  diverfity  of  Opinions  a-  dicitur. 
mongft  the  Learned  ;  fbme  conceiving  it  takes  ?owe!'  ^^ 

its  name  a  capiendo  Laicos  ;  others  are  of  opini-  ue^  Pe'man' 

i  ri  ^  >,  f>  r     .  Hoc  vcrbo. 

on  they  took  that  name  a  Capra,  becaule  anci 
ently  they  were  covered  with  Goat-skins  :  c- 
thers  think  they  take  their  name  A  cappa  Santti 
Manint9bcczuie  anciently  the  Kings  of  France, 
when  they  went  to  the  Wars  carried  that  Cap 
along  with  them ,  which  was  kept  under  a 
Tent,  and  thence  called  Capella :  others  have 
thought  it  is  taken  for  a  Cheft  or  Repofitory , 
wherein  the  Relicks  of  Saints  were  preserved. 
Amongfl  this  variety  of  Opinions  I  fhall  beg  Ella,  in  the  end 
the  Readers  pardon  to  put  in  my  own  amongft  jf.J 
therefr,  being  not  well  fatisfied  with  any  tf' 
thefe  :  A  Chappel  is  a  Church  in  a  fmaller  cha-  k 
raSter,  and  therefore  I  imagine  it  might  be  cal 
led  Capella  from  the  littlenefs  of  its  content  or  So  <* 
capacity  to  receive  perfbns,  it  differing  nothing  °f 
from  a  Church  but  in  the  dimenfion  or  content, '"  **! 
and  that  the  Church  is  the  Elder  Sifter. 

Of  Chappels  there  are   three  forts ;  .  Free  Divifan  of 
Chappels,  Chappels  of  Eafe,  and  private  Chap-  c^$$jfr 
pels. 

What  thofe  Chappels  were  that  were  calkd  Minfhey,CoweI 
Free  Chappels ,  I  find  likewife  fbme  difference in 
of  Opinions  ;  for  fbme  have  been  of  Opinion, 
that  they  were  Chappels  founded  in    Parifli 

Churchesi 


1 54  €*JC  $arfOlt0          Parti. 

Churches,  and  endowed  by  the  Founder  ,  and 
made  free  to  all  People  to  come ,  and  therefore 
called  free  Chappels  :  others  were  of  Opinion, 
That  they  were  Chappels  built  by  the  Kings  of 
this  Realm,  or  by  their  Licenfe,  and  exempted 
from  the  Visitation  of  the  Ordinary  :  others 
take  them  for  Donatives,  and  therefore  called 
free  Chsppels,  becaufe  they  were  freely  given. 
Stat  i  E  6  c  i         Thefe  free  Chappels,  whatfoever  they  were, 
'  were  all  given  to  the  King  in  the  firft  year  of 
E.  6.  except  fbme  few  that  are  excepted  in  the 
A&s  of  Parliament  by  which  they  were  given  ; 
or  fuch  as  are  founded  by  the  King ,  or  his  Li 
cence,  fince  the  diffolution  :  for  it  is  agreed  on 
all  hands,That  the  King  may  erecl:  a  free  Chap- 
pel,  and  free  it  from  the  Jurifcii6Hon  of  the  Or 
dinary,  or  may  Licenfe  a  Subject  fb  to  do. 
Chappels  of          Chappels  of  E.ife,  fbme  of  them  have  Paro- 
Eafe, Parochial,  chial  rights  to  Chriften  and  Bury,and  are  there- 
and  mt  Paro-    fore  ca||ej  Parochial  Chappels  I  by  way  of  di- 
^J^^/^ftinaion  from  others  that  have  no  fuch  privi- 
i  Inft.  362.V     kdge  >  'and  thefe  differ  in  nothing  from  Church 
es,  but  in  the  want  of  Re&ories  and  Indow- 
ments,  the  Mother  being  to  be  ferved  before 
the  Daughter. 

Thofe  Chappels  of  Eafe,  which  are  not  Pa 
rochial,  cannot  Eury  or  Chriften,  but  are  only 
ufed  for  the  eale  of  the  Parifhioners  to  hear  the 
Word  of  God  read  and  preacht,  and  to  joyn  in 
Prayer. 

chappek  1oov>  to  Chappels  have  like  Officers  for  the  moft  part 
be  repaired&c.  as  Churches  have,  diflinguifhcd  only  in  name  , 
and  thefe  Chappels  muft  be  confecrated  by  the 
Bifhop  as  Churches  are  ;  and  the  repairs  muft 
be  made  by  AffeflTments  on  the  Inhabitants  and 
Land-holders  within  the  Chappelry  in  the  fame 

manner 
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manner  as  for  the  repair  of  Churches,  and  are 
vifitable  by  the  Ordinary,  and  the  like  Appeals 
to  the  Ordinary  for  unequal  Affeffments  ;  but 
all  this  muft  be  intended  of  ancient  Chappels  , 
and  where  this  courfe  hath  been  ufed  :  for  if 
there  be  Land  given  for  the  repair  of  them,  or 
any  Land  or  Eftate  charged  by  prefcription  to 
the  repairs  of  them,  therrthe  cuftom  muft  be 
obferved. 

But  of  new  Chappels  of  Eafe  there  may  be 
fbme  queftion,  whether  the  Ordinary  can  com 
pel  the  Inhabitants  to  repair  the  fame. 

But  when  a  number  of  People  have  for  their*  44-  E-j.  x8,ip. 
cafe  joyned  together,  and  erected  a  Chappel  , 
and  procured  the  Bifhop  to  confederate  it  (which 
was  the  original  manner  of  erecting  Churches) 
it  fhould  fern  in  reafbn  that  the  Bifhop  fhould 
have  the  fame  power  to  compel  the  repair,  as  he 
has  to  vifit  it. 

But  I  conceive  there  is  no  doubt  ,  but  thofe  €0.5.61,64*. 
of  the  Chappclry,  or  the  major  part  of  them  ,  Co-8t  l  Z7- 
may  agree  to  make  an  Afleffment  for  the  repair 
of  fuch  Chappel,  and  agree  that  the  Collector 
for  default  of  payment  fhould  diftrain  for  it  ; 
and  I  conceive  fuch  By-law  for  a  publick  good, 
made  by  the  greater  number,  (hall  bind  the 
reft. 

The  cure  of  Chappels  of  Eafe  in  many  pla-  who  has  the 
ces  is  to  be  performed  by  thofe  that  have  the  cure  cure  of  Qha$- 
of  Souls  in  the  Parifh  ;  and  in  fbme  places  they  fejs- 
are  indowed  with  Lands  or  Tythes,and  in  fbme  _  Rdt-  Entr- 

,  .  M       •  i  T-         i  Trefpah  in 
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places  by  voluntary  contributions.      And  Land 

or  Tythes  may  be  appendant  to  a  Chappel.      Pi-xmunire  in 

Whofbever  by  Law  or  Cuftom  is  bound  to  Rome  4. 
provide  Chaplains  for  any  fuch  Chappel3may  be  Rolls  l  •  r  l  °-a< 
compelled  to  do  it  in  the  EcclefiafHcal  Courts  ,  ^  j^7/ 


or  Raft.Entr.2.b. 
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or  an  A£Hon  upon  the  Cafe  lies  ,  againft  him  at 
Common  Law  to  recover  Damages  for  not  per 
forming  ;  but  this  muft  not  be  intended  of  a 
publick  Chappel. 

The  Offerings  made  at  any  Chappel  are  to 
be  rendred  to  the  Mother  Churchjbut  this  mufl 
not  ^e  intended  where  by  cuilom  ,  time  out  of 
mind,  the  Chaplain  has  had  them,  for  there  the 
Canon  will  not  bind  ;  nor  does  the  Canon  ex 
tend  to  Chappels  of  late  ere6Hon,  unlefs  they 
be  with  a  Salvo  jure  matris  Ecclefix  tune  con- 
cjff*. 

•  If  the  Patron  of  a  Chappel  prefentative  pre- 
fent  to  it  by  the  name  of  a  Church,  and  the 
Clerk  by  that  prefentment  be  inftituted  and  in- 
du&ec]5  jt  natn  }0fl;  the  name  of  a  Chappel,and 
gained  the  name  of  a  Church  j  Quxre  ,  what 
other  alteration  is  made  thereby. 

Publick  Chappels  annexed  to  Parifh  Church- 
es  are  fas  hath  been  (aid,)  to  be  repaired  by  the 
Parifhioners  as  the  Church  is  j  but  not  if  any 
other  peritm  be  bound  by  cuftom  to  repair 

tncm- 

And  note,  That  a  Ouare  IntfeJk  will  lye  of 
a  Chappel. 

In  what  Caffs  the  Innatjitants  of  a  Chappel- 
ry  (hall  be  freed  from  the  repair  of  the  Mother 
Church  :  See  before  in  this  Chapter. 

Private  Chappels  are  fuch  as  Noble-men,  and 
other  religious  and  worthy  Perlons  have  at 
their  own  private  charge  built  in  or  near  their 
own  Houfes  ,  for  them  and  their  Families  to 
perform  Religious  dutfes  In;thefe  private  Chap- 
pels,  and  their  Ornaments,  are  maintained  at 
thcfe  Noble  and  Worthy  Perfbns  charge  to 
whoa*  they  belong  j  and  Chaplains  provided 

for 
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for  them  by  themfelves,  with  honourable  Pen- 
fions j  and  thefe  anciently  were  all  confecrated 
by  the  Bifliop  of  the  Diocefs,  and  ought  ftill 
to  be  To ,  but  I  doubt  many  have  been  negle&- 
ed  of  late  time. 

The  laft  thing  I  have  to  fpeak  of,  rel 
to  Churches,  is  the  Church-yard,  in  Latin  C&~  &c. 
miterium9  from  the  Greek,  Quafi  dormitorium^ 
quid  mortm  dicuntur  dor  mire  ujque  ad  refurre-  * 
ffionew.     It  is  the  ground  wherein  the  Church 
is  erected  ;  the  Freehold  thereof  is  in  the  Par- 
fbn  j  fbthat  the  Trees,  Grafs,  dec.  growing  in 
it  are  his ,  but  he  may  not  cut  down  the  Trees,  Do&.  &  Stud, 
but  in  efpecial  Cafes,  as  hath  been  fhewed  elfe-  1 1 8- 
where.     The  Fences  are  to  be  repaired  at  the  phaP- 

r    L    -n    -a.-  •     r    u  Iex  natur«. 

charge  of  the  Panrhioners,  or  in  luch  manner  a 

as  by  cuftom  has  been  ufed  :  And  the  Vifitors 
in  their  Vifitattons  are  to  infpecl:  the  Repairs  , 
and  to  compel  the  Reparations,  if  need  require. 
It  is  confecrated  Ground,  and  participates  of  all 
the  Priviledges  belonging  to  the  Church  ,  be- 
forementioned,  and  the  Parifhioners  may  here 
freely  bury  their  Dead  without  contradiction  , 
or  paying  any  thing  for  breaking  the  Soil ;  it  is 
.not  to  be  put  to  any  prophane  ufe  ,  to  have 
Swine  kept  in  it ,  or  muck  heaps  laid  in  it,  but 
kept  decently,  as  a  place  dedicated  to  Gods 
Service. 


CHAP. 
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CHAP.  XIII. 

The  thirteenth  Chapter  treats  of  Tar- 
fonages,  Vicarages,  Sine  Cura's  and 
'Donatives,  and  of  the  Indowments 
of  Vicarages,  andbow  a*Parfonage 
and  Vicar  jge  may  be  re*united^  and 
many  other  things  relating  to  Par- 
y  Vicar  ages, and  Sine  CuraV. 


A  Parfinsge  or    A    Parfbnage  or  Re&ory  is  a  certain  portion 

Retfory ,  quid.    /JL  of  Land,  Tythes,  and  Offerings^  eftab- 

liflied  by  the  £Aws  of  this  Kingdom,  for  the 

maintenance  of  the  Minifter  that  hath  the  cure 

of  Souls  within  the  Parifh  where  he  is  Re&or, 

Spelmans          or  Patron,  and  properly  comprehends,  integra 

Glojs.  verbo       Ecclefia  parocbial&f,  cum  cmmbw  fais  juribits  , 

Re£lor  1 2 .       ^radiis^  decimis>  aliifyue  vroventuum  fpeciebits : 

alias  vulgo  diBum  benefi.cium.     And  fbmtimes 

it  is  taken  fro  Manfione,  feu  dommlio  Refto- 

ris. 

15  H.;.S.av          ^nd  though  properly  a  Re&ory  or  Parfon- 
2i  H.7.i i .b/.          joth  conflft  Qf  Glebe-land  and  Tythes  with 

Edffar  verfus       P    ~n>    .  .  i         ™    n  i          i 

Sorrd,M.5  Car.  r"e  Otterings ;  yet  it  may  be  a  Rectory ,though 
B.R.  '  it  have  no  Glebe  but  the  Church  and  Church* 

yard;   and  in  fbme  places,  as  in  London^  and 
other  great  Towns  and  Cities ,  there  may  nei- 
Ibid.  ther  be  Glebe  nor  Tythes ,  but  Annual  Pay 

ments  and  Offerings  in  lieu  thereof,  and  by 
the  grant  of  a  Redlory  all  the  Glebe,  Tythes 
and  Offerings  will  pafs. 

Cap.Quoniam        A  Vicarage  is  a  Cantel  or  Portion  of  the  Re- 
autem  verbo  5.  6lory  fee  out  by  the  Patron  ,   Parfon,  and  Or- 
tj.marcarurn,     dinary,  for  the  maintenance  of  a  perpetual  Vi 
car? 
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car,  who  as  Vicegerent  of  the  Parfbn,  hatk 
the  cure  of  the  Souls  within  the  Parilli  where 
he  is  Vicar  ;  but  a  Vicarage  may  con  fill  of 
Land  or  Tythes  alone,  or  of  Glebe,  Tythe  , 
and  Offerings,  orin  an  Annual  Petition  with 
out  Glebe  or, Tythes ,  and  fuch  Penfions  have 
been  limited  by  feveral  Canons ,  firft  to  five 
Marks,  after  it  was  extended  to  fix  Marks,  and 
laftly  to  eight.  But  generally  Vicarages  are 
indowed  with  Glebe  and  Tythes. 

.-  Of,  Indowments,  feme  are  beyond  all  time  Indmiuents  fa- 
of  memory,  that  is,  fb  long  ago  ,  that  it  \$  fire  &nd  within 
not  known  in  what  time  or  age  the  fame  was 
made,  and  in  fuch  .cafe  it  fhaJi  be  presumed* 
that  the  Vicar  was  indowed  with  fiich  (hare  of 
the  Rectory,  Tythes  ,  and  Ofiei  ings ,  as  the 
Vicar  and  his  Predeceflbrs  have  injoyed  by  all 
the  time  of  die  memory  of  any  man. 

But  if  the  Indowment  it  felf  be  extant,  then 
the  Vicar  muft  be  content  with  fuch  part  of 
the  Reftory  as  he  is  thereby  indowed  with. 

But  if  thefe  Indowments  be  ancient  they  (hall 
be  expounded  according  to  the  ufage  fince. 

And  therefore  if  a  Vicar  were  anciently  in 
the  timeof  H  3.  or  before  indowed  de  decimis  ROUS  it 
garbarum,  arifing  in  (uch  a  Village  ,  Hamlet 
or  Place,  and  have  by  colour  of  this  Indow- 
menc,  as  long  as  any  body  can  remember,  had 
the  Tythe-Hay  as  well  as  Tythe-Corn  of  the 
fame  Villages,  Hamlets  and  Places ,  it  fhall  be 
prefumed  that  in  thofe  days  Hay  paft  by  that 
name. 

So  if  a  Vicar  were   anciently  indowed  De  Rolls  2.335-.  8. 
minutis  decimis,  and  have  by  colour  of  this  In- 
dowment,  by  all  the  time  of  memory,  had  the 
Tythe  of  fbme  fmall  parcel  of  VVoodjalthough 

Tythe 
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Tythe  of  Wood  in  its  own  nature  be  accompt- 
cd  a  great  Tythe,  yet  the  Vicar  (hall  enjoy  the 
Tythe  of  this  Wood  by  reafbn  of  the  ufage. 
Hetley  70.135".  If  a  Vicarage  were  anciently  indowed,  de 
Alteragio,  which  properly  fignifics  the  Offer- 
ings  at  the  Altar  j  yet  if  the  Vicar,  by  colour 
of  this  Indowment,  by  all  the  time  of  memory 
have  injoyed  the  fmallTy  thes,he  fhall  have  them 
ftill. 

Rojls  1.134.         If  a  Vicar  be  indowed  of  all  the  Tythes  a- 

7*  3  3  J-  4-        rifing  in  the  Parilh  (except  Corn,)  and  certain 

Owen  74.         Fields  or  Grounds  in  the  Parifh,  have  time  out 

of  mind  been  fbwn  with  Corn,  till  of  late  they 

have  been  planted   with  Hops,  or  fbwn  with 

Saffron,  Woad,  Rape,  Sec.  the  Vicar  fhall  have 

the  Tythe,  and  not  the  Parfbn. 

Rolls  1.3  3  y.  And  if  the  Vicar  be  indowed  of  all  the  white 
2  8c  3  G-o.  E-  Tythes,  or  fmall  Tythes  arifing,  renewing  , 
liz.  578.  &c.  within  the  Parifh,  he  fliill  not  by  this  In- 
dowment  have  the  fmali  Tythes  arifmg  upon 
the  Glebe  Lands  of  ths  Redory  ,  though  they 
fhould  afterwards  be  fevered  from  the  Re&o- 

r7- 
Vicar  {ball  not      And  it  hath  been  refblved,   that  upon  a  ge- 

t*y  tykes  of    neral  Indowment  of  a  Vicarage,the  Vicar  fhall 

not  pay  the  Tythes  of  his  Glebe  Land  to  the 
Cromptous        **  -J*    - 

Cafe.  Parlon.  ^ii  L» 

P.7  Car.i.B.R.  If  the  Vicar  be  indowed  of  all  the  fmall 
Matter  upw  /?/-  Tythes,  and  after  Lands  that  have  been  fown 
W|tj1  Corn,  or  mowed  for  Hay,  time  out  of 
2l  33^'  mind,  whereof  the  Parfon  hath  had  the  Tythe, 
and  thefe  Lands  are  fince  converted  to  Hop- 
yards,  or  Town  with  Saffron*  Woad,  Rape,£c. 
the  Vicar  fhall  have  the  Tythes ,  and  not  the 
Parfon ,  for  the  Indowment  goes  to  not  to  the 
Lands,  but  the  Tythes, 
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If  a  Vicar  be  mdowed .  of  all  the  Tythes  an-Rolls  M  35*** 
fing  upon  a  Manor,he  fhall  by  fuch  Indowment 
have  not  only  the  Tythes  of  the  Demefh  ,  and 
Tenements,  but  alfo  of  the  Freeholders  Land^ 
v/ithin  the  Manor. 

The  Parfonage  of  Luffenhath  in  Leicefter- 
foire  tiie  2,1  of  E.  4.  was  appropriated  to  the 
Abby  of  Sully >  upon  condition  that  a  Vicarage 
Ihould  be  mdowed:  A  Vicar  from  time  to  time 
ever  iince  was  preferred  and  paid  Firft-fruits , 
but  no  indowment  now  extant,  it  fhall  now  be 
intended  that  it  was  indowed. 

The  Indowments  of  Vicarages  have  been  al 
ways  favoured  at  Law,  the  Vicars  for  the  moft 
part  having  the  cure  of  Souls. 

Indowments  of  Vicarages  were  for  the  moft  u?on  }>&**  9C~ 

part  made  upon  the  appropriating  of  Churches  c"j*on  i'"'"'*^* 

r>  r   •        TT     r  L  vtremtkWetU 

to  Religious  Houies,  &c.  and  upon  the  appro 
priation  they  did  ufually  aflign  fbme  (mall  Por 
tion  of  the   Rectory  to  maintain  a  perpetual 
Vicar  to  ferve  the  Cure  ,  and  took  the  reft  of 
the  Rectory  to  the  life  of  Abbies ,  &c.     But  in 
procefs  of  time  the   Abbots  ,  &c.  grew  better 
Husbands,  and  took  the   whole   Rectories  to7 
themfelves,  without  indowing  of  any  Vicar  , 
and  ferved  the  Cures  by  their  own  Monks  and 
Fryers,  by  which  meaus  Hofpitality  was  neg- 
Ie61:ed,  the  Churches  and  Rectory  Houfes  diia* 
pidated,  the  Minifter  ofren  wanting,  whereup* 
on  the  Statute  of  15-  R.  i.   and  ^H.^,  v/cre  ,5-  n.z.csp.^. 
made,  for  the  making  void  fuch  Appropriations  4  H.^.cap.i  g. 
as  Were  made  without  competent  indowment  of 
Vicarages,  and  likewife  againft  the  appropria*  Bretton  vei fus 
ting  of  Vicarages ,  but  Vicarages  iridovved  be-  Ward. 
fore  thofe  Statutes, might  notwithstanding  thofc  M-[7  Jac.  B.  R. 
Statutes  have  been  appropriated. 

M  But 
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Sine  CuraV  But  though  for  the  moft  part  Vicarages  were 

kov  introduced  Jndowed  upon  Appropriations ,  yet  fbmetimes 
the  Parfbns,  Patrons,  and  Ordinaries  did  indow 
Vicarages  without   any    appropriation  of  the 
Parfbnage :    And  if  the  Vicar  were  charged 
upon  fuch  indowment  with  the  Cure,  as  for  the 
moft  part  they  were,  then  the  Parfbnage  became 
a  Sine  Cura,  of  which  more  hereafter. 
How  an  impro-      The  Parfbn  or  Appropriate!  is  Patron  of  the 
f  nation  may  be  Vicarage  of  common  right,  yet  neverthelefs  a 
rejtomd.  Lay-man  might  have  been  Patron  of  a  Vica- 

'  E.S.  5 1 .  b.'«  rage  as  weii  as  thG  parfon  9  and  fb    might  the 

\  o  E  V  V  a "  ^*n£  >  an^  ^ie  Advowfbn  of  a  Vicarage  may 
1 9  E.  2..  §fan  be  appendant  to  a  Manor  by  Prescription ,  and 
iwpedit  1 7  8.  it  fhall  be  intended  it  was  granted  by  the  Parfbn 
Rolls  2.336.  before  the  time  of  memory. 

5';  It  fhould  feem  that  at  the  Common  Law  be- 

t 'reel'cUof  'the  ^ore  ^  Statute  of  14  £.  ^.the  Freehold  of  the 
vicarage  'in  Vicarage  remained  in  the  Parfbn  ,  and  that  the 
whom.  Prtcipe  was  to  be  brought  againft  the  Parfbn  , 

c  E.  ?.  y  c.^a..  and  before  that  Statute  the  Vicar  could  not  have 
1 7*  ,  "•  had  a  Juris  utrum,  and  he  {hall  ftill  have  aid 
of  the  Patron,  Parfbn,  and  Ordinary. 

And  as  the  Vicarage  was  part,  and  taken  out 
of  the  Parfbnage  ;  fb  it  may  be  again  re 
united. 

t      For  if  the  Profits  of  the  Parfonage  or  Vi- 
-   carage  fau  jnto  fuch  decay,  that  either  of  them 


u y  it  it  11  is  not  fufficient  to  maintain  a  Parfbn 
*  i  H.6.  1 4.  a,.     /  .  . 

40  E.  2.  ig.b..  and  Vicar,  they  ought  again  to  be  re-united. 
Rolls  2.3 ;  ;.h.i.      And  the  Parfbn  and  Ordinary,  in  the  time  of 

the  Vacation  of  the  Vicarage,  may  re-unite  the 

Vicarage  to  the  Parfbnage. 

And  i£  a  Vicarage  fb  fall  into  decay,  that  the 

Yt}'  je/n~  fame  is  not  fufficient,  competently  to  maintain 
liirbedjtna bow..     VT.  ,      r  .f1  .r  ,.  .  .,  1^.1 

'  i'cils^  -  ->  -  Ji  i- a  Vicar,  the  Biihop  may  judicially  compel  the 

Parfon 
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Parlon  to  inlarge  the  Vicarage  or  Appropriator; 

but  by  Catisby  x  E  4. 14.  b:.  fuch  Augmenta-  2.  E. 4.1  ^..b.  per 

tion  muft  be  made  by  the  Bifhop ,  Patron,  and 

Ordinary. 

It  hath  been  refblved,  That  where  there  is  a 
Parfbnage  and  Vicarage  indowed,  that  the  Bi-  ™*y 
fhop  in  the  Vacation  may  diffolve  the  Vicar-  J 
age  :  But  if  the  Parfbnage  be  impropriated,  the 
Bifhop  cannot  diffolve  the  Vicarage  ;  for  upon 
a  diffolution  the  Cure  muft  revert,  which  it  Palmer  z 
cannot  into  Lay-hands  ,  for  where  there  is  a 
Parfonage  and  Vicarage  ,  they  both  have  the  • 
.Cure  ,  the  Parfbn  habit  Hairier,  the  Vicar  attu- 
0lrier,fer  Noy. 

If  an  Impropriator  or  Appropriator,  Patron  How  the  Retfo- 
or  Vicarage  ,  by  agreement  between  him  and  9*  a^d  vicar  ftgQ 
the  Ordinary,  prefentsto  the  Parfbnage,by  this  ^ 
they  are  re-united  ;  and  it  fhould  feem   that  a  44*Ai];p  37 
bare  Prefentation,  without  any  Agreement  at  2  H.£.33/. 
all,  difappropriates  theParfbnagc,  and  re-unites  i  i.H.  6.  \  8.b  •. 
the  Vicarage. 

If  any  Charge  fall  upon  the  Vicarage ,  it  charge  falls  on 
ought  to  be  repaired  by  the  Parfbn. 

A     j    r  t         r  T-I     r  J     T1-          19*  u  to  free  it. 

And  fo  much    or  Parlonao;es    and    Vicar-  , _  „. 

o  31  rl.o.  1  4- a.. 

ages. 

A  Donative  is  a  Spiritual  Preferment  in  the  d  Donative, 
Church,  be  it  Church,  Chappel  or  Vicarage,  Sllid- 

which  is  in  the  free  Gift   or   Collation  of  the  ^or<:  '> 
TJ  .  ,  ,  .  -r\    r         •  Cra.jac.5?. 

Patron,  without  making  any   Prelentation  to  yeiverton  ^Q 

the  Bifhop  :  Neither  needeth  fuch  Clergy-man 
have  any  Admiifion,  Liilitution,  or  Induction, 
by  any  Mandate  from  the  Bifhop ,  or  others ; 
but  may  by  the  Patron,  or  by  any  other  autho-  T  In^  , ,  t  a 
rized  by  the  Patron  •>  be  put  into  pcfldiion  : 
And  fuch  Incumbent  is  free  from  the  Vifitation 
.of  the  Bifhop,  or  any  other  than  his  Patron  or 

M  z  "his 
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his  Commiflioners  ,  and  by  confequence  freed 
from  Procurations. 

*  8  Aft  p.ip.        r  And  if  the  Bifhop  fhould  take  upon  him 
to  vifit  a  Donative,and  deprive  the  Incumbent, 

he  ruiis  himfclf  into  the    danSer  of  a 


Rolls  i.  R.  i.        And  note,  That  a  Parifh  Church  may  be  a 
i  Inft.344.av   Donative,  and  have  Cure  of  Souls:  And  fuch 
6  H.7.  i4.a.\    DjnativeS  cannot  lapfe,  unlefs  by  fpecial  A- 
•   greement  at  the  Foundation  ;  but  the  Ordina- 
*  ^f^f]  c  r/  ma7  compel  the  Patron  to  collate  :  *  But  the 
e"  Patron  cannot  collate  a  Lay-man,  as  fbme  have 
i  Inft.344.a.     thought,  but  a  Spiritual  Perfbn  in   Holy  Or 
ders  j  but  if  the  Patron  once  prefent  to  a  Do 
native,  and  the  Clerk  upon  fuch  Prefentation  be 
Crojac  63.       admitted;  inftituted,  and  induced  i  it  is  there- 
Hw  a  Dona,    by  for  ever  after  become  Prefentative,and  (hall 
tiw  may  he     be  no  longer  efteemed,  or  uled,  as  a  Donative  : 
wade  prtfinta-  But  if  a  Stranger  that  has  no  right,Prefents  to  a 
4.        Donative,  though  his  Clerk  be  admitted,  infti- 
.^C.       tutc^>  and  induced  ;  yet  that  fhall  not  alter  the 
ila(k)444L-.    Nature  of  the  Living. 

The  Kmg  may        If  the  King  found  a  Church,  and  exempt  it 
Lound*  D<»a-  from  the  Viiitation  of  the  Ordinary,  it  is  a  Do- 


uctnc<,>  niUjVCj  an(j  t)ie  Kjnir  ij-^ji  vifu-fcy  his  Chancel- 

#  ofcp/ftf    to  ao  •>  J 

it.  10J\ 

i  Infl.344.a.         ^°  >£  *s  ,  if  the  King   found    a  Church  or 
Chiippel,  without  any  fpecial  words. 

And  the  King  may  give  Licence  to  a  Subject 
Ibid.  to  erccT:  or  found  a  Church  or  Chappel  Dona- 

ti/c,  and  exempt  it  from  the  Ordinaries  Vifita- 
tion  ;  and  the  Patron  may  in  fuch  cafe  vifrt  by 
lniP-  his  o\vn  Commii'fioners. 


tVeS  Of    n      jttO~  \       i  /i  T  ;•  11  i 

n-,f  And   a     \fuare  Intfefct    may   be  brought 

i  lnft.?44.a-.    °^  a   Donative,  ^nod    yet  mitt  at  iffum  pr^e- 
oMM.  fcntare  ad   Ecclsjuin? ;    but    tlie   Declaration 
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in    fiich   cafe    muft  be   fpecial. 

And  Donatives  are  within  the   Statute   a- Donatives 
gainft  Symony,  and  where  they  have  Cure  fjl*it 

Souls,  diey  are  likewife  within  the  Statute  a-  tute*sy™»y 
•   n.  m        r  •  f*x  Pt*r*h'tiej. 

gainft  Pluralities.  Sine  CuraV 

There  is  another  lort  or  Church  Livings  ^^ 
that  are  commonly  called  Sine  Curas  ;  thtfe 
are  fuch  Parfbnages  as  have  Vicars  indowed 
with  Cure  of  Souls,  as  has  been  (aid  :  But  thefe  Livings  Maw- 
are  not  within  the  Statute  of  Pluralities ;  nor  $**&& 
are  thefe  Livings  faid  to  be  incompatible  ,  for  (: 
thofe  Livings  are  only  faid  to  be  incompatible 
that  have  Cure  of  Souls ;  and  therefore  I  con 
ceive  their  needs  no  Difpenfation  ,  or  Faculty  , 
for  the  taking  one  of  thefe  Sine  Curas,  though 
the  party  had  another  Living  before  with  Cure 
of  Souls :  But  herein  the  party  is  bell  to  be  ad- 
vifed  by  fome  Learned   Canonift  ;  but  by  the 
Statute  there  needs  no  Difpenfation: 

And  fb  much  for  Parfbnages ,  Vicarages , 
Donatives,  and  Sine  Curas:  And  for  other 
Church  Preferments,  I  fliall  refer  the  Reader 
to  Mr.  Hughes  Learned  Treatife  of  the  Parfbns 
Law,  they  being  above  my  undertaking. 


M  CHAP. 


1 66 


Parti. 


quid. 


To  whom. 
Dyer  zp4.b. 

To  or  by  a  Pro 
ftcr. 
Noy  147. 


Gaytons 

P. 3  4  El.C.B. 

Refignation 
•may  be  to  the 
King. 

Dycr2.p4.p.5-6 
Kelway  45?. 
Plo.4p8.a-/ 
Words  ofRe- 
Jtgvation. 


CHAP.     XIV. 

The  fourteenth  Chapter  Jhews  what 
Resignations  andTermutations  are> 
and  in  what  manner  they  may  be 
fnadey  and  other  matters  relating  to 
them;  and  of 'Union  and  Confolida- 
tions. 

A  Refignation  is  where  a  Parfbn,  Vicar,  or 
other  bcneficed  Clergy-man,  voluntarily 
gives  up,  and  (urrenders  his  Charge  and  Pre 
ferment  to  thofe  from  whom  he  received  the 
fame,  which  maybeabfolutcly,  or  upon  condi 
tion. 

A  Refignation  muft  regularly  be  made  to  the 
next  immediate  Ordinary,"  and  not  to  the  Supe 
rior. 

A  Refignation  may  be  made  by,  or  to  a  Pro 
ctor  •  but  a  Church  is  not  void  by  any  fuch  Re 
fignation  in  abfence,  till  the  fame  be  prelented, 
and  accepted  by  the  Ordinary  :  Or  a  Refigna 
tion  may  be  made  in  the  prefence  of  a  publick 
Notary  in  the  abfence  of  the  Bifhop  ;  and  after 
it  is  presented  and  accepted  ,  it  is  as  good  as 
though  theBiihop  had  been  prefent. 

And  though  regularly  Refignations  ought  to 
be  made  to  the  Bifhop ,  from  whom  the  Clerk, 
e  upon  his  admilfion  ,  receives  his  Charge  and 
Cure,  yet  a  Refignation  to  the  King ,  as  Su- 
pream  Ordinary,  hath  been  held  good. 

The  ufual  words  of  a  Refignatioa 
.  flare,  cedere,  remitters,  &  rejignare. 


Dona- 
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Donatives  muft  be  refigned  to  the  Patron  ,  7b  ir/W;  a  DO- 
and  not  to  the  Ordinary  ;  for  the  Clerk  in  that  "^fjs  to  bs 
Cafe  received  his  Living  immediately  from  the  croTaV^ 

Patron^  Yclverton  <o. ' 

And  if  there  be  two  Patrons  of  a  Donative,  i  Inft.j44.a. 
and  the  Incumbent  refign  to  one  of  them,  it  is 
good  for  the  whole. 

In  the  Cafe  of  one  Gay  ton,  P.  34  Eliz,.  in  Cro.  jac.  5  j. 
the  Common  Pleas,  in  a  Quare  Impedit  for  the  Yelverton  60. 
Church  of  Little  Creffingham  in  Norfolk  ,  a  *&"*•*  in 

T»      r  r  i  i  •       ^,          r        •        i  V  r  PrefWe  of  a, 

Parfon  refigned  his  Benefice  in  the  preience  of  £wj//^  mtary 

a  publick  Notary,  fponte,  pure,  &  fimpticiter  ,  semble  refeLti- 

to  the  ufe  of  two  upon  condition,,  quod  Ji  ali-  on. 

qui  eorum  non  admiffl  fuer.  &  reakm  foffejjio-  p-  5  Eliz.  ro. 

mm  Ecclejise  frsedtctte  adipifci  non  valeant  in-  H  3  •  C.  B. 

fra  fex  menfes,  quod  tune  ,  dfc'.     And  in  this 

Cafe  it  was  very  much  difputed ,  whether  a- 

Refignation  could  be  upon  Condition;  but  at 

laft  with  advifement  with  the  Civilians  it  was 

refblved,  That  a  Resignation  might  be  upon 

Condition. 

Permutations  or  Exchanges,  are  where  two  Permutations, 
Clergy  men  agree  to  exchange  their  Livings ,  (!Llld- 
and  after  they  made  fuch  agreement,and  put  it 
in  writing,they  make  mutual  Refignations  upon 
Condition  in  the  form  following  : 

In  Dei  nomine ,  Amen.     Ego  H.Je  W.Reffor  A 
Ecclefa  de  N.  Lincoln.   Diocef   vohns  Iffam  % 
Ecclefiam  meamcumEcclefia  de  P.Ji&f  Dioc. 
cujus  Reftor  exiftit  Dominus  de  W. cert  is  juftis^ 
&  legitimis  de  caufis  fine  dolo  &  frauds  Cano- 
mce  permutare^  iff  am  Ecchfiam  meam  ex  cazt- 
fa  permutationis  hujufmodi  &  non  alto  modo,  in 
facras  manits  venerabilis  in  Chrifto  Patris  Do 
mini  T.  Dei  gratia  Lincoln.  Epifcopi  refigno  , 
M  4  fup- 
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f^flt cans  humiliter  &  devote^  ut  H.  de  hujuf- 
modi  caufa  fe-rmutationis  ipjam  refignationem 
fie  f aft  am  &  non  aliter  vehtis  admit  ere  ,  #• 
ncgctium  permutations  hujufmodi  quatenus  ad 
<vos  attinct  pdeltter  exptdire.  Et  yrctcfor  ex- 
prcJJ'e  in  his  fen  ft  is  ,  quod  fi  difta  permutatio 
deb  it  urn  ncn/orttatur  efeSwn9  quod  bujufmo- 
dimea  rsfign^tio  predict  a  fro  nuilo  pcmttts  ha- 
beaiur. 

To  which   is  added  an  Injlrument  contain 
ing  a  Proteftation,  in  the  form  following  : 

Tki  Pnteftati-       J»  Dei  nomine^  Amen.     Ego  H.  de  W.  nunc 
tn'  Rector  Ecclefi<e  de  P.  Lincoln.  Diocef.  &  prir-is 

Rector  Ecclefix  de  N-  dicta  Diocef.  froteftor , 
dico  &  allcgoin  his  fcriftis  ,  quod  fi  contingat 
quod  hujufmodi  Ecclcjia  mea  de  P.  abfque  dolo 
&  cttlpa  wcis  in  hac  parte  a  me  aliqualiter  e- 
<vincatttr^  volo  &  intendo  ad  diet  am  Ecclejiam 
de  N.  abfqtie  aliqua  difficult  ate  libere  &  licite 
redire^  &  earn  re-hakere  juxta  Canonical  far.- 
cticneS)  &  proteftor  infuper  quod  non  intendo 
nee  <volo  ab  hujufmodi  proteftaticne  feu  ejfectu 
ejufdem  recedere  aliqualiter  in  futuro  ,  fed  ei- 
dem  proteftationi  &  contentis  in  cadcm,  <vdo  & 
intendo  m  futuns  temponb  MS  fir  miter  adhterere* 
juris  benefcio  in  omnibus  fe-tnperjalvo^  &c. 

Wha^t  the  effecl:  of  this    Proteftation  is,  I 
mult  leave  to  the  Civilians  to-determinc,  how 
ever  the  intent  of  the  thing  agrees  well  enough 
with  the  reafbn  of  the  Common  Law  ;  for  at 
the  Common  Law  if  a  man  exchange  Lands , 
n  E.4  3.  b ,     an<^  r^c  Land  he  receives  in  exchange  be  evict- 
Co.4.. ioi. b..     ed,  he  may  repair  to  his  own  Lands  ,  and  re- 
enter  upon  them.  And 
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And  it  has  been  refblved,  That  where  two  Permutation 
Parfbns  of  two  feveral  Churches  by  an  Inftru- /w;^  /luia  cne 
ment  in  writing  agreed  to  permute  their  Chur-  ^r* 
ches  by  way  of  exchange  ,  and  feverally  re-  45"  £**,  F< 
figned  them  into  the  hands  of  the  Ordinary  to  o.^Ww^  to. 
that  intent,  and  the  feveral  Patrons  prefented  Co.  2  7j..bv 
according  to  the  intent  of  the  Exchange  ,  and  ?l  r^ns  T-f^ 
the  one  Parfbn  was  admitted  ,  inftimted  ,  and 
inducted  ;  and  the  other  was  admitted  and  in- 
ftituted,but  dyed  before  induction,  that  though 
the  induction  of  the  other  was  abfolute,yet  this 
was  fb  directed  by  the  precedent  Agreement , 
which  was  by  way  of  Exchange,  which  ought 
to  be  executed  on  both  parts  in  the  lite  of   the 
parties ;  and  the  induction  could  not  be  made 
upon  Condition  ;  therefore  for  this  reafon    it 
was  all  refolded  to  be  void. 

A  Union  or  Confblidation  is  where  two  or 
more  Churches  are  united  and  confblidated  into 
one,  and  may  be  for  a  certain  time  ;  as  for  the 
life  of  the  Incumbent ;  and  then  it  is  but  in  the 
nature  of  a  Plurality,  or  it  may  be  perpetual. 

Unions  are  made  by  the  Ordinary  by  the  con-  Cro.EJ.joo^oi 
fent  of  the  Patrons  in  the  vacancy,  with  the  ]i-  More  6t 
cence  or  confirmation  of  the  King  :  But  if  the  ^^^^\7' 
Churches,  or  either  of  them,  be  full ,  the   con-  40  E.3.Z8.  a.-, 
fent  of  the  Incumbent  is  likewife  neceffary.       Caufa  2.  16.  q. 

By  a  Statute  made  in  the  3  Jtb  year  of  H.  8.  Et  Tempori  i . 
the  Bifhop  is  inabled  to  unite  Churches  which  SeeDycr  159. 
are  within  a  mile  one  of  the  other,  without  the  jj'1^"  , 

_  .         ,.  r          •.•!»"•  r     '      rormedu  union, 

Kings  licence  or  continuation,  10  as  one  or  tne  gtatt  -^7  n,  «. 
Churches  be  not  above  fix  pounds  in  the  Kings  cap.  zi. 
Book. 

By  another  Statute  in  the  i  jth  year  of  King  17  Car.z.cap,3 
Charles  the  Second,  the  Ordinary— is  inabled  in 
Cities  and  Corporations  to  unite  Churches , 

widh 
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with  the  content  of  the  chief  Magiftrates,  with 
out  the  Kings  licence  or  confirmation  ,  fb  the 
Churches  united  exceed  not  100  I. -per  annum. 

The  uniting  of  Churches  ought  to  be  caufa 
utilitatisfive  neceffitatis  ,  as   vicinity  ,  paucity 
of  Inhabitants,  finallnefs  of  the  Livings,^. 
Cro  El  jo  i"      And  if  two  or  more  Churches  (hall  be  united 
Rolls  2.778.  "  uPon  a  falfe  faggeftion,  it  fhould  feem  the  union 
is  void,  both  by  the  Common  and  Canon  Law. 
At  the  Common  Law  it  fhould  feem  Chur 
ches  might  be  united  of  any  value  by  the  Or 
dinary,  with  the  confent  of  the  Patrons  and  the 
Cro  Eliz.,  5-01  Kings  licence  or  confirmation.     But  I  find  two 
per  Gaudy  dr  Judges  affirm  that  the  Ordinary  might  unite 
Fcnnen  poor  Livings  without  the  Kings  licence  or  con- 

icnt,  but  not  great  ones :  whence  the  Judges 
took  this  difference,  I  am  to  feek  ;  for  in  the 
**••   height  of  Popery  I  find    the  Kings  licence  or 
.  '  '  confirmation  always  concurrent.     Andfbmuch 

F.Grant.i  04.    f°r  Unions  and  confolidations. 


Gloria  *Deo  Omnipotent. 


FIN  IS. 


THE 

Second  Part: 

BEING    THE 

L  A  w 

O     F 

TYTHES    or   TYTHING, 

SHEWING 

In  what  manner  all  manner  of  Tythes , 
Offerings ,  Mortuaries ,  and  all  other 
Church  Duties  are  to  be  paid ,  and  in 
what  Courts  and  manner  they  may  be 
recovered,and  to  whit  charges  they  are 
Subject 

With  many  other  things  fit  for  all  People  ,  but 
efpecially  all  Clergy-men,  to  know. 

Written  by  Sir  S  TMO  N  DEGGE  Kt. 


LONDON, 
Printed  Anno  Domini  MDCLXXXIV. 


To  his  Worthy  and  Re* 
verend  Son  in  Law,  Mr* 

v  Anthony  Trollop  ,  Re&or 
ofNorlwryin  "Derby fhire. 

Dear  Son, 

IT  is  now  above  thirty  years,  fence 
the  Ty  thing  T able  publiftied  ma 
ny  years  ago^  came  to  my  hand  $  and 
upon  ferufal  thereof  finding  that  the 
Common  Laws  and  Canon  Lapps 
differed  in  many  things ,  /  tbotigbt 
it  would  be  a  Work,  grateful  to  the 
Clergy ,  and  useful  to  others,  to  pub- 
lifh  jomething  in  order  to  the  recon 
ciling  of  them  :  70  which  end  I  had 
gathered  together  fome  Materials  j 
but  the  War  coming  immediately  on, 
and  after  that  the  Ecckfiajlical 
Courts  being  laid  afide,  and  other 
Courses  jound  outjor  the  recovery  of 
Tythes,  I  dejifted  the  further  Profe* 
fecution  ofthat^Dejign,  until  it  was 


re- 


The  Epiftle  Dedicatory. 
revived  at  your  Requeft,  feconded  by 
fovte  other  Reverend  Divines.,  where 
upon  looking  up  my  old  Notes ,  and 
adding  fucb  Judgment  sand  Refo/u- 
tionSj  that  I  have  fence  come  to  the 
kiiowledge  of,  the  whole  is  reduced 
to  the  form  I  here  prefe?it  it  to  you  $ 
you  have  moft  Right  to  it ,  and  1 
heartily  wijh  it  may  be  of  as  great 
Service  and  Advantage  to  you  3  and 
all  the  Reverend  Clergy ',  as  is  de- 
fired  by  him  that  is 


Your  aflfe&ionate 


loving  Father 


S.  P, 


THE 


THE 


L  AW 


TYTHES  or  TY THING. 


CHAP.    L 

The  firfl  Chapter  /hews  what  Tythes 
are ,  the  feveral  forts  and  kinds 
thereof  ,  and  in  what  manner  due* 

lAving  in  the  former  part  of  this 
Difcourfe  fhewed  the  Worthy 
and  Reverend  Clergy-men  in 
what  manner  they  may  lawful 
ly  and  juftifiably  attain  to  fuch 
Preferments  in  the  Church  as 
they  are  capable  of,  and  in  what  manner  they 
may  avoid  all  the  perils  and  dangers  that  at 
tend  the  Beneficed  Clergy-men.  It  refts  now 
that  I  (hew  them  what  Profits  they  may  juftly 
challenge  to  belong  to  their  Church  Prefer 
ments,  and  in  what  manner  to  be  pa-id  ,  and 

how 
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how  to  be  recovered  if  need  require.  And  firft 
oi  Tythes,  which  the  Canonifts  define  to  be, 

Definition*  ^  tenth  fart  or  f onion  of  Increafe  command 

ed  to  be  paid  to  the  Sons  ofLevifor  their  Mini- 
tiry,  -wherein  they  ferwed  in  the  Tabernacle. 
Or,  as  fome  others  define  them,  they  are, 
Omnium  bonorum  licit e  qtitefitorum  quota  pars 
*          Deo  Divina  inftitutione  debit  a. 

But  the  Common  Lawyers  define  them  to 
be, 

Co.  1 1 . 1 3  .b.  An  Ecclefiaftical  Inheritance  Collateral  to  the 

Eft  ate  of  the  Land^  and  of  their  own  proper 
Nature  due  only  te  an  Ecclejiaftical  Perfon  by 
the  Ecclefeaftical  Laws. 

And  for  that  reafbn  no  unity  of  Pofldfion 
can  extindt  or  fufpend  them  ;  but  they  ,  not- 
with ftanding  fuch  unity,  remain  in  effe,  and 
may  be  demifed  or  granted  notwithflanding  a- 
ny  fuch  unity  :  But  may  more  properly,  in  my 
judgment,  be  defined  to  'be, 

A  tenth  part)  or  forrte  other  thing  in  lieu 
thereof,  of  all  the  increase  yearly  arifing  forth 
of  the  profits  of  the  Lands  and  Stock^  or  raifed 
by  the  indtiftry  of  the  Parifhioner ,  an d  properly 
due,  to  the  Clergy  that  'have  the  Cure  of  tht 
Sculs  in  the  Parifo  'where  they  artfe. 

Divifan.  And  by  fbme  Canonifts  Tythes  have  been 

divided  only  into  two  kinds,that  is,  Predial  and 
Peribnal  :  And  in  this  manner  of  divihon  they 
comprehend  all  manner  of  Tythes  that  arife  ei 
ther  immediately  or  mediately  from  the  Land, 
under  the  name  of  Predial  Tythes :  which  they 

Do:l.5cStud.I;2.  again  diilinguilh  into  Predial ,  mediate  and  im- 

c.ys.p.itfs.b.     mediate;  under  which  they  comprehend   the 

^ni^2«>~  Tythcs  of  Corn>  Ka>^'  WooJ,^Herbs  ,  and  all 
ter  writs  jivi*  other  thin£s?  that  either  come  from  the  ground 

«tfm1.ej}  Mima* '  by 
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by  Manurancej  or  of  its  own  Nature  ;  and  un 
der  the  name  of  Tythes  Predial  modiate,is  com 
prehended  the  Tythes  of  all  manner  of  Cattel 
and  other  things  that  receive  their  nourishment 
from  the  ground. 

But  Tythes  by  the  Common  Lawyers  (and  2  foft.64p. 
which  diviiion  I  fhall  obfcrve  in  my  Difcourfe  )  Ro11  i.$35.a. 
are  divided  into  Predial,  Mixt  and   Perfonal  : 
And  according  to  this  divifion  all  Tythes  that 
arife  from  the  ground^  as  before  is  faid  ,  imme 
diately,  are  only  accounted  to  be  Predial  :  And  Lmdwood  c. 
thofe  that  arife  from  Cattel  and  other  things  ,  %»"»»?«/>- 

that  receive  their  nourifhment  immediately  from  *,er  ******** 

11  ,  ..  ,        ,.    ,  w  ftfctmts, 

the  ground,  they  call  Mixt ;  and  thofe  that  a- 

rife  from  the  Labour  and  Induftry  of  man  a<- 
lone,  Pcrfbnal. 

Tythes  again  both  by  the  Common  Law 
yers  and    Canoniils    are  divided    into   great 
Tythes,  in  Latin  majcres  feu  grtjjes  dectmte  \ 
and  into  fmall  Tythes,  in  Latin  minor e$,  or  mi- 
nutts  dtcim<e.     And  in  this  divifion  Corn,  Hay 
and  Wood   are  all  accounted  grofs  or  great 
Tythes.     But   there  has  been  iome  queib'on 
whether  Tythe  Wood  fhoiild  be  accounted  a 
great  or  minute  Tythe,  and  refolved  that  if  a 
Vicar  be  only  indowed  with  the  fmall  Tythes,  R0]j5  r   g 
and  have  by  reafbn  thereof  always  had  Tythe  v.2. 
Wood,  thatinfuch  cafe  it  fhall  be  accounted  a  2.  Buliha;. 
fmall  Tythe,  otherwife  it  is  to  be  accounted  a- 
mongft  the  great  Tythes.     And  Woods  has  Littl.Rcp.  2  ^.4. 
been  twice  adjudged  to  be  a  fmall  Tythe  ,  as 
Littltten  Reports. 

But  all  manner  of  Tythes  of  Gardens,Hcrbs,  Cro.El.^j. 
Roots,  Fruit,  Saffron,  Woad,  whether  fbwed  Huttcn  77. 
in  Fields  or  Gardens,  Flax,  Hemp,  Hops,Rape,  Cro.c-ir.i8. 
and  all  other  Predial,   Perfonal ,  and   Mixt  Ro!is  l'6^ 
N  Ty  thes' ' 
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Palmer  zi^.\    Tythes  are  accounted  inter  minutas  Jecimas  ; 

but  in  UJal9*  and  TinJaFs  Cafe,  Hutton  77.  in 

fome  cafes  Hops,   Woad  ,  &c.  may   be  great* 

Tythes  in  places  where  they  are  much  (owed. 

Lindwood  c.          And  herein  the  Cuftom  of  England  is  kind  to 

%"f*2!  *r°P~  the  poor  Vicars,making  many  things  to  be  allow- 

ter   verb,  tali-     4  £        •  T     i  r    •         i 

^  <&«>«>       ec*       rnmute  Tythes  that  are  not  lo  m  others. 

I  have  been  the  longer  in  this  divifion  of 
Tythes  between  great  Tythes  and  fmallTythes, 
becaufe  many  Vicarages  are  indowed  with  the 

_     fmall  Tythes  only  :  and  in  fbme  old  Indow- 
Spelm.  GlofT.  -n  c    j    i  j    >r  1-1 

i8  Cro.El.  f  7  8 . ments  }r°u  W1^  °nd  the  word  Alteragium,which 
Hetley  135-.      by  Cuftom  may  as  well  comprehend  the  (mall 
Winch.  70.       Tythes,  as  (uch  Profits  as  arile  from  the  Altar. 
^'jure  debit.      Now  perhaps  it  may  be  expected  I  fhould 
fay  (bmething   to  fatisfie  the  Reader  by  what 
Law  Tythes  became  due  under  the  Go(pel. 
But  in  that  point  I  find  (b  great  a  difference  be 
tween  the  Canonifts,  School-men  and  Divines, 
that  it  would  be  a  great  preemption  in  me  to 
take  upon  me  to  determine  the  point ,  the  ra 
ther  becau(e  I  am  informed  by  a  reverend,learn- 
ed  and  grave  Divine  ,  that  the  learned  Seldtn 
Heylins  Hift.  of  retracted  his  Opinion  therein ;  and  what  it  was 
Presbyrcry  3  pi.         m      ^e  jn  ^  places  Tioted  in  the  Mar- 
Seld.Hiit.de-       J         n      **    r          TI  i  r         *    \          n 

dm  c  T  ^    c  7    gent:^ut  1°  ^ar  as  I  have  obiervedjthey  all  agree 

And  in  the  'end  in  this, That  Ty  the s  quoad  lujtentatione m  Cleri 

efthe  Epiftle  to  vel  Atinishorum  Dei  are  Jure  Divino;  So  that 

the  fole  queflion  amongft  allthefe  learned  men  is 

*\iefan'    about  the  quantity  ,or  quote  pars.  But  be  they  due 

jure  (Imino^  jure  Eccle./zaftico9or  jure  Huniano^ 

conceive  the  difference  cannot  be  great,fince,as  it 

.  mull  neceflarily  be  confefled  ,  they  have  been 

given  and  confecrated  Deo  &  Santfa  Ecclefa:, 

and  (b  being  dedicated  to  God  and  his  Service 

(in  my  poor  jud^iuent)  the  taking  them  away 

from 
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from  the  proper  ufe  and  end,  cannot  be  left  Sa-  tXA&Studl 
crilegious,  than  if  they  were  without  difpute  r  c 
Jure  Divine^  I  fhall  not  therefore  fluff  this 
prefent  Difcourfe  with  the  Arguments  of  any 
fide  ;  but  fhall  leave  the  Learned  to  their  own 
conceits ,   it  fervins;  my  purpofe  that  they  be 
due  by  any  Law,  Divine,  Human,  or  Ecclefi- 
aftical.  My  next  Examination  ihall  be  to  whom 
they  are  due. 


CHAP.   II. 

The  fccond  Chapter  {hews  to  whom 
Tythes  are  due>  and  by  whom  to  be 
faid. 

HAving    fhewed    in    the  former  Chapter  To 
what  Tythes  are,  and  the  feveral  kinds 
thereof,  I  (hall  in  the  next  place  fhew  to  whom 
the  fame  are  due  to  be  paid. 

That  there  were  Infeudations  of  Tythes  be 
fore  the  Parochial  Rights  were  fetled,  is  with-   • 
out  difpute  both  here  in  England  ,  and  in  othe: 
ChrifKan  Kingdoms  and  Commonwealths  :  In  Sfldens  Hift.de 
which  particular  the  curious  may  fatisfie  them- 


felves  hi  Mr.Seldens  Hi  ftory  of  Tythes,  and  o   Z£?>^     8 
ther  Authors.     And  it  is  more  clear,  that  before  art.  3.  c'oncluji- 
the  time  that  the  Parochial   Rights  of  Tythes  ons. 
were  fetled,  that  the  Owners  of  Lands  ml  ht 
grant  their  Tythes  to  any  Ecclefiafrical  or  Re 
ligious  Perfbns    (a  multitude  of  Preiidents, 
whereof  the  Reader  for  his  fatisfadion  may  hnd 
in  the  MonafticonAngUcanumdbAr.Dugdale'J) 
fo  that  by  this  means  the  whole'  Tythes  of  fome 
N  a  Parifhes, 
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Parifhes,  and  divers  great  Portions  out  of  other 
Parilhes,  were  granted  to  Abbots,  Priors,  &c. 
And  fome  to  the  Parfbns  and  Re£tors  of  other 
Pariflies ;  which  is  the  reafbn  that  at  this  day 
there  is  feveral  Portions  of  Tythes  held  from 
the  Parifh  Churches  by  Improprrators  and  the 
Rectors  of  other  Parifh  Churches. 

YVhcn  the  Parochial  Right  of  Tythes  was  firft 

r'ttft/l  be-  fetled>  therc, ^ath  been  fasftould  feem)a vulgar 

£rfw'  Error :  For  'tis  frequently  (aid  in  our  Common 

*  o  H.  7.8.2..     Law  Books,  that  before  the  General  Council  of 

45  E.  3.  5.        Later  an,  which  was  held  1179.  that  every  one 

Doa.6cStud.l.2.  was  at  lit>erty  to  give  his  Tythes  to  what  Spiri- 

£* 5,"       b        tual,  Eccleliaftical  or  Religious  Perfbn  he  plea- 

Pycr's^&c.     ^>  but  that  by  that  Council  the   Parochial 

Rfght  of  them  was  fetled.    Neither  was  this  an 

Error  of  the  Common  Lawyers  only,  for  Mr. 

Lindwood  a  Learned  Doctor  of  the  Civil  and 

Canon  Lawsr  that  lived  in  the  time  of  H.  5.  a- 

bout  two  hundred  and  fifty  years  ago,  tells 

us  ,  that 

Lindwoodc.  lo-  ^ene  fotuerunt  L aid  decimas  in  feudum  re- 
cat.  Scconduft.  tinere,  &  eaf  alter)  Ecc!efi<e  dare  ante  Conci- 
verb.portion.  1mm  Later anenfe^  non  tamen  po/t,  &c. 

But  there  is  no  Canon  in  that  Council  to  be 
found,  whereby  the  Parochial  Right  of  Tythes 
was  Ictled,  nor  was  the  Parochial  Right  of 
SeMens  Hift.  Tythes  fetled  till  the  year  iaoo.  and  then  not 
by  any  Canon,but  by  a  decretal  Epiftleof  Pope 
Innocent  the  Third,  a  Brief  of  which  Epiftle 
here  follows,  as  I  tind  it  in  Mr.  SeUtns  Hifto- 

ry  of  Tjthest  and  in  Sir  Edward  Cook's  Infti- 
Innocent  j.Ep- tutes> 

TI  ^d'*Z*C         Pervenit  ad  aiiilientiam  noHram,  c\uod  mul- 
lcn.  ti  in  DiocefituaDecimas  fua-s  Integra*  *vd  duas 

n;ji.  cfpartes  ipfarum  no?i  iUts  Ecc lefts,  w  cptarwn  Pa- 
ii.  rochtis 
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rochus  habitant,  <vel  ubi  frtfdia  batten*  ,  &  # 

quibuf  Ecclefiaftica  pcrcipiunt  Sacr amenta,  per-  Innocent  5  .tells 

(olvunt  :  /W  ^  aliis  pro  fua  diftnbuunt    <vo-  '"  in  ?»  ^~ 
/  J  ;*          .    .        •   l  •  n-       •  J  ftlesjhat  Tythes 

luntate  :  Cum  igitur  incon'veniens  ejje  <videatur\re  duetQ J^e 

&  A  ratione  dijjimile^  ut  Ecclefi&i  qua  Sfiritu-  parijl)  priejt  de 
idia  Jeminant)  met  ere  non  debeant  a  fas  Paro-  communi  jure, 
chianis  temforalia,  &  habere,  Fraternitati  tu<s  Vicle  Decretal, 
(being  diredcd  to  the  Archbifliop  of  Canttrbu-  G.egl?.de  dc- 
\     &  ,      .  r  -if  i-         cimisc.?o.Cum 

ry)  aittbontate  fr  gentium  wdulgtmtts  ,ut  lice  at  in  tua  D;occ£ 

tibi  fufer  hoc,  non  ob ft  ante  contradiffione  we  I  &  ibid.  c.ip. 
appellattone  cujuflibetjeu  confuetudine  baftcmts  Cum  contingat, 
obfervata,  quod  canonic  u  m  fuerit  or  dinar  e>  & 
facere  quodftatueris  per  Cenfuram  Ecclefiafti- 
camfirmiter  obftrvan  :  Nulli  ergo  ,  &c.  Con- 
firmationisfcc.  Datum  Lateran.  z  Nonas  Julij. 

I  muft  acknowledge  I  give  the  Reader  this  a 
little  imperfe&  for  \vant  of  the  Original :  and  it 
was  Sir  Edward  Coke's  cafe  alfo  ;  for  I  perceive 
he  borrowed  his  from  Mr.  Selden. 

But  Ibme  have  fancied  ('arid  perhaps  not 
without  reafbn  ;  for  this  feems  not  to  be  a  ge 
neral  Decree,  but  a  particular  Inftrudion  to  the 
Archbiihop  of  Canterbury)  that  the  Parochial 
Right  of  Tythes  was  not  generally  letled  of 

lone  after,  that  is,  by  a  Canon  made  in  thev., 
^   B     .,     c  T  /.i  .1  r         Vldc 

Council  or  Lyons,  which  was  in  the  year  or  our  ^# 

Lord  1 174.  under  Gregory  the  Tenth,in  which  i47. 
Council,  it  is  faid,  there  is  a  Canon  for  the  (et- 
ling  the  Parochial  Right  of  Tythes  ,  but  not 
found  among  the  Canons  of  that  Council.  But 
whether  that  were  the  Original ,  or  a  Confir 
mation  of  fbme  other  Decree  or  Council,  I  dare 
not  take  upon  me  to  judge  :  But  certain  it  is  , 
that  about  this  Century  the  Parochial  Right  of 
Tythes  was  fctled  in  general.  But  though  this 
decretal  Emllle  of  Pope  Innocent  the  Third  be 

N  noj- 
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not  general,  yet  it  was  Obligatory  as  to  the 
Province  of  Canterbury  ;  fb  that  in  that  Pro 
vince  the  Parochial  Right  of  Tythes  may  take 
its  date  from  the  time  of  that  decretal  Epiftle  , 
which  was,  as  above  is  faid,  in  the  year  rioo. 

Mr.  Doctor  Godolphin  in  his  Repertitorum 
Car.cntcum  leems  not  iatisfied,  that  it  is  a  vulgar 
Error  in  our  Books,  that  before  the  Council  of 
Later -an,  every  one  was  at  liberty  to  give  his 
Page  3  5  8.  Tythes  to  what  Spiritual  or  Religious  Perfbn 
he  pleated,  and  to  prove  a  fcttlemen't  of  a  Pa- 
rochjal  Right  of  Tythes  by  a  Council  of  Late- 
ran,  he  cites  a  Canon  made  by  Innocent  the 
Third  in  the  fecond  Council  of  Lateran  ,  held 
in  the  year  of  our  Lord  1110.  fixty  years  be 
fore  the  Council  held  under  Alexander  the 
Third  1179.  or  as  fbme  have  it  1 180.  where 
he  fay  sit  was  decreed  that  the  Religious  Perfbn  s, 
videlicet^  the  Ciftertians,  Hospitalers,  Tempters, 
and  thofe  of  St.  John  of  Jerufalem,  which  by 
the  Popes  Pajcbal  and  Adrian  were  exempted 
from  payment  of  Tythes,  Ihould  pay  the  fame 
to  the  Parochial  Incumbent,  whereby  a  Paro 
chial  Right  of  Tythes  was  fetled  by  a  Lateran 
CounciJ,  as  he  concludes. 

But  I  wonder  the  Doctor  fhould  miftake  him- 
fclf  fb  much  ^  for  firft,  there  was  no  Lateran 
Council  in  the  year  1 110.  and  he  himfelf  in  his 
Catalogue  of  the  Councils  mentions  none  to  be 
Page  6 1 6.  "  held  that  year,  butaffigns  the  fecond  Lateran 
Council  to  be  held  in  the  year  1191  .wherein  the 
Dr.  is  again  miftaken ,  for  the  fecond  Lateran 
Council  that  is  not  reckon'd  amongft  the  Ge 
neral  Councils,  was  held  under  Pajcbalfae  Se 
cond  1 1 1 1.  And  the  fecond  General  Council 
held  in  the  Latiran,  was  held  under  Innocent 

the 
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the  Second,  Anno  1 1  39-but  of  neither  of  thefe 
Councils  are  any  Ac~h  to  be  produced  ;   befides 
Pope  Innocent  %   entred  not  upon  the  Papacy 
tilj  1199.  and  fo  could  hold  no  Council  1 1 10, 
But  I  prefume  the  Doctor  meant  the  Council 
of  Later  an  held  under  Innocent  the  Third  i  x  i  J. 
where  there  is  a  Canon  fbmething  like  that  the 
Do&or  mentions ;  for  by  that  Council  it  is  de 
creed,  That  the  Cifiertians,  and  -all  other  Or 
ders  priviiedged  from  the  payment  of  Tythes 
(without  enumerating  any  more  of  the  Orders) 
ihould  pay  Tythes  of  fuch  Lands  as  they  fhould 
purchase  after  that  Council,  although  they  held 
them  in  their  own  proper  hands  ;  Ecclefiis  ym-  Decrer.Gregl.j 
km  ratione  fradiorum  antea  folvebantur  ,    nifi tlt* 3  0iCaP-  5  4- 
cum  ipfis  Ecclefits  aliter  duxerint  comfonendum: 
But  this  can  fettle  no  Parochial  Right ,  for  it  is 
only  that  the  Tythes  ihall  be  paid  to  the  Chur 
ches,  tjuibm  antea  fulvtbantur.     And  that  the 
Parochial  Right  of  Tythes  was  fetled  before  that 
Council  appears  clearly  by  the  very  next  Canon  Can  ;>. 
of  that  Council :  For  there  being  complaints 
made  in  that  Council  that  divers  Clerks,  as  well 
Regular  as  Secular,  upon  Grants  and  Leafcs  of 
their  Lands,  took  Covenants  of  their  Grantees 
and  Tenants  to  pay  their  Tythes  to  the  Gran 
tors  in  prejudice  of  the  PariOi  Priefts,it  was  there 
fore  decreed,  quod  efuicquid  fuerit  occafione  btt- 
jufmodi  facti  frteceptum  Ecclefiaparochialired- 
datur^  this  word  reddatur  proves  fufficiently 
that  the  Parochial  Right  was  fetled  before  that 
time  j  and  Pope  Innocent  the  Third,  in  leveral  Greg.Dccret.l.s 
of  his  Epiftles,  declares  that  they  are  due  to  the  de  decim- c-  ?  °- 
VwfaVn&sdecommumjure.   ' 

AII         i      T-»         1-1.1        rm  eel  oc  ibid  c.i 9. 

And  thit  the  Parochial  Right  of  Tythes  was  cumcontingat. 
not  Htled  by  any  General  Council, but  byaPa- 
N  4  pal 
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pal  Conftitution  appears  clearly  by  what  Sir 
Robert  Parnipg  fays,  who  lived  within  a  100 

8.3.5.*.  years  of  this  time,  arid  was  after  Chief  Juftice 
of  the  Common  Pleas,  who  could  not  be  igno 
rant  how  the  Parochial  Right  of  Tythes  was 
fetled ,  and  he  lays  that  in  ancient  time  before 

,ta  a  new  Conftitution  made  by  the  Pope ,  the  Pa 

tron  of  a  Church  might  grant   Tyihes  within 
his  Parifli  to  another  Parifh. 

But  whether  the  Parochial  Right  of  Tythes 
was  ieticd  the  one  way  or  the  other  ,  it  fcems 
that  all  former  Grants  wer  nuUified,or  otherwtte 
the  Conftitution  had  wrought  fmall  eftecJ:  to 
the  end  it  was  defigned,  the  grcateft  part  of  the 
Tythes  being  before  that  time  granted  to  Mo- 
nafteries,  as  may  be  oblerved  in  the  Monafti- 
con  ^inglifanum. 

Butnotwithftanding  this  Conftitution,  many 
of  the  Abbots  held  out  againft  the  Parifh 
Pricfts,  who  durft  not,  or  were  not  able  to  conr 
tcft  thcm,and  after  claimed  the  Tythes  by  Pre- 
(cription,  that  is  to  fay,  by  forty  years  pofferfi- 
on,  which  is  a  Prcfcription  allowed  by  the  Ec- 
cleGafticai  Courts,  and  that's  the  reafbn  that 
many  Portions  of  Tythes  are  at  this  day  held 
by  l.iipropjiators  that  had  been  gained  by  the 
Abhors  by  fuch  Prescriptions,  and  not  by  their 
ancient  Grant?,  anc^  by  rhis  means  they  got 
i heir  Prcfcriptjon  tie  non  decitnando  :  For  the 
Canon  Law  does  allow  one  Clergy-man  to  pre- 
icribe  agninft  another,  but  not  a  Lay-man  by 
any  means  to  the  prejudice  of  the  Church.  But 
if  a  Clergy-man,  Secular  or  Regular,  continue 
to  have  the  psfldHon  of  a  portion  ot  Tythes  in 
another  Parilh  quietly  forty  years,thisfhall  make 
hi&)  a  g  >oJ  title  againft  the  proper  Incumbent 
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and  the  (ame  Law  holds  <&  #c#  decimando  :  Grcg.Decret.l. 
For  if  a  Clergy-man  Religious,  Secular  or  Re-  tic-^.c.  6.  ad 
gular,holdany  Land  forty  years  together  Tythe  aures  noftras' 
free,  he  (hall  hold  Tythe  free  for  ever  ,  but  if 
a  Lay-man  hold  Lands  Tythe  free  a  thoufand 
years,  it  avails  him  nothing  by  that  Law. 

But  after  the  Parochial  Right  of  Tythes  was 
Tetled,  it  is  clear,  that  no  Lay-man  was  capable 
of  Tythes  in  pernancy,  but  in  particular  Cafes, 
till  the  Statutes,  by  which -the  Monafteries  and 
Religious  Houfes  were  diflblved,  enabled  them  : 
But  income  fpecial  Cafes  Lay-men  were  capable  €0.2-44, 
of  Tythes  in  pernancy,  as  in  the  Cafe  of  Pigct  Lay-men 
and  Heron  cited  in  the  Bifhop  of  Wincbefters ble  °f  TJthe*  '* 
Cafe:  where  the  Cafe  is  put,  That  the  Lord  of  ?™™*' 
a  Manor ,  and  all  thofe  whofe  Eftate  he  had  in 
the  Manor  time  out  of  mind  ,  had  paid  to  the 
Parfbn  of  D.  (  in  which  Parifli  the  Manor  lay  ) 
for  the  time  being,  a  certain  Sum  for  the  main 
tenance  of  Divine  Service  in  contentation  of  all 
Tythes  arifmg  within  the  laid  Manor,  and  that 
in  confideration  thereof  he,  and  all  thofe  whofc 
Eftates  he  had  in  the  faid  Manor  by  the  timea- 
forefaid ,  had  and  enjoyed  all  the  Tythes  an*- 
fing  in  the  faid  Manor  :  And  in  this  Cafe  it 
was  adjudged,  That  the  Lord  of  the  Manor 
might  have  thefe  Tythes  in  pernancy,  and  fue 
for  the  fame  in  the  Spiritual  Court  j  but  a  man 
cannot  claim  Tythes  generally  as  part  of,  or  be 
longing  to  a  Manor. 

But  fence  the  feveral  Statutes  made  for  the  dif-  ^^^ 
folutionof  Monaftcrics,tho(eTythes  which  were  per°nJ7/c  fa$fa 
appropriated  to  the  Religious  Houfes  fb  diffolved  statute;  of  the 
arc  become  Lay-fee,  and  any  Lay-men  by  the  diflblutim  of 
Laws  of  this  Realm  are  capable  of  them  in  perr  Abbeys. 
nancy,  and  may  fue  for  the  fameijj  the  Spiritual 
Courts.  But 


i86 

'All  tht  Tythes 
belonging  to  the 
Reftor  prim'a 
facie. 
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44  Aff.p.2.5. 
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How  Prefcripti- 
cns  are  to  be 
proved. 
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SeJden 
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al  Tythes. 
7E.3- 


Seldens  Hid. 
decim.loS. 
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o.p. 
Seld.Hitl.de- 


10  H.T. 
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But  fince  the  Parochial  Right  of  Tythes  was 
fetled pima  fiicift  all  Tythes  not  appropriaced 
belong  to  the  Re&or  of  the  Parifh  Church 
wherein  they  arife  ;  yet  notwithftanding  the 
Par  (on  of  one  Parifh  may  prefcribe  to  have  a 
portion  of  Tythes  in  the  Parifh  of  another  j 
and  fb  might  Abbots,  Priors,  and  other  Religi 
ous  Perfbns  prefcribe  to  have  port  ions  of  Tythes 
in  Parifhcs,  whereof  they  had  not  the  Advow- 
fbns,  and  by  confequence  the  Patentees  from 
the  Crown,  and  the  Impropriators  may  claim 
the  fame  by  prefcriptions  in  the  Abbots,  Priors, 
&c.  and  the  ufage  fince  the  diflblution  will 
(erve  to  prove  the  prefcription  and  ufage  in  the 
Abbots,  &c.  that  they  held  the  fame  fb  time 
out  of  mind.  But  no  Lay-man  at  this  day  is 
capable  of  Tythes  in  pernancy,  but  under  the 
Statutes  of  Dlilblution,  unlefs  by  a  grant  by  the 
Bifhop,  Parfbn  and  Patron  made  before  the  di£ 
abling  Statutes. 

As  for  Extra-parochial  Ty  thes,there  has  been 
fome  differing  Opinions.  Sir  William  Hale 
was  of  Opinion,  that  they  belonged  to  the  Bi- 
fhop  of  the  Dioccfs,  as  general  Parfbn  of  his 
whole  Diocefs,  prr-mding  his  Opinion,  as  it 
fhould  fecm,  upon  the  Canon  Law  :  But  there 
was-never  any  fuch  Canon  received  or  approved 
in  this  Kingdom. 

But  it  hath  been  refblved-botli  in  Parliament, 
and  by  feveral  Judgmenrs  at  Common  Law  , 
that  all  Extra-parochial  Tythes. belong  to  the 
King,  who  is  *  a  mixt  Perfbn,  and  capable  of 
Tythes  at  the  Common  Law  in  pernancy. 

Now  having  fhewed  in  general  who  are  ca 
pable  of  Tythes  in  pernancy  at  this  day,  and  to 
whom  o£  common  right  they  belong,  I  mail 

pro- 
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proceed  to  fhew  to  whom  they  are  due  in  fbme 
particular  Cafes. 

IF  a  Parfon  Leafe  his  Glebe-Lands  ,  and  do 
not  alfb  grant  the  Tythes  thereof,  the  Tenant  A:-*M$  the 
(hall  pay  the  Parfon  Tythes  :  Nay  though  the  frrfau  own 
Parfon  Leafe  his  Lands   cum  omnibus  fnficuis  Leafe> 

&  commoditatibtts  cidem  Cpeftarimus.  rendring  J;'wen  39> 

«*  '  -i         j      j  i     Portman  verfus 

Rent,  fro  omnibus  exact  tomb  us  &  demandis  Hiqd   M    l  & 

tjuibufcmyiH  ;  yet  norwithftanding  the  Tenant  u  El.  B.R. 
lhall  pay  the  Parfon  the  Tythes  a/ifing  upon  Co.u.i  j.bv 
theft  Lands.  Dyer  43. 

The  like  Law  it  is,  if  an  Impropriator  ,  Vi-  A 

^    i    T      r     J  Hetlcy 

car,d"c.  make  fuch  Leafe,  &c. 


And  as  the  Parfon  (hall  have  Tythe  of  his 
own  Tenant,  fb  he  fhall  have  of  his  Feoffee  : 
And  if  a  Parfon  have  Lands  in  the  lame  Parifh  Co-li11  ^'^ 
whereof  he  is  Paribn  ,  and  demifeshis  Tythes,  ^°'  !r,I'Ij'b  '* 

inn  T-t     i  i  •    T-«  \>ro.Ll.z6i." 

he  fhall  pay  Tythes  to  his  tarmer. 

If  a  Parfon  fbw  his  ground,  and  then  fell  the  Dyer  4  a.  p.  2.1.- 
emblements  (I  mean  the  Corn  growing  upon  M°yk  verfus 
the  ground)  the  buyer  of  the  Corn  fhall  pay  Ewre' 

the  Tythe  of  it  to  the  Parfon  that  fowed  and 
r  )  i    ,     ^ 
fold  the  Corn. 

So  if  a  Parfon  fow  his  Glebe-Land,  and  then 
Leafe  the  Land,  the  Tenant  fhall  pay  his  Par 
fon  Landlord  Tythe  of  this  Corn. 

There  has  been  fbme  Opinions  ,  that  if  the  Co  ,  0  g  g  b.  . 
Parifhioner  fbw  his  Lands,  and  before  feverarice  u  H.k  -o.a.. 
the  Parfon  dye,  that  in  this  Cafe  the  Parfbns  Uphaven  verfus 
Executors,and  not  his  SuccefTor,fhould  have  the  Humf'ies,  40 
Tythes.  EL  Per  p°Ph- 

And  there  has  been  fome  Opinions,that  if  the  d    ver 

Parfbn  fbw  his  Glebe,and  dye  before  fevtrance, 
that  his  Executors  ihould  not  pay  Tythes  of 
this  Corn. 


But 
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To  whom  the         But  both  thefe  Cafes,  if  they  had  been  Law, 

Tythes  in  the    are  put  out  of  doubt  by  the  Statute  of  18  H.  8. 

Jr*  which  hath  given  all  the  Ty  thcs  and  other  Pro- 

Star!  i  g  H-S.'c.  ^rs  belonging  to  the  Rectory  to  the  Succeflbr, 

1  1.  from  the  death  of  the  lail  Incumbent  ,  which 

hath  taken  away   all  pretence  the  Executors 

could  have  in  Rich  Cafes.    But  notwithftanding 

this  Statute,  I  take  the  Law  to  be  clear,that  the 

Rolls  65  <>  .  ^,3.  Executor  of  the  Parfon  fhall  have  the  Cornfbwn 

by  his  Teftator  in  his  life  time,as  the  Executors 

of  other  Tenants  for  life  have  by  the  Law. 

And  fb  it  is  fetled  by  the  Statute  of  x8  H.  8. 
Cap.Nullus  Re-  before  mentioned  :  But  if  the  Parfon,  Vicar,e£v. 
£k>r  verb,  de-  fow  the  Land  and  be  deprived,  refign  or  accept 
ceflerint.  another  Living,  the  Succeffor  fhall  have  the 

Whether  the  Vi- 


other.  neral  Indowment  fhall  not  pay  Tythes  of  his 

CromptonsCaf.  Glebe  to  the  Parfon,  or  the  Fruits  that  arifc 
P.  7  Car.i.B.R.  from  the  fame,  Quiet  decimas  Ecclefia  Ecclefia 
Hetlcyisf.  reddcre  non  debet,  without  fpecial  words. 
Winch.  70.  '  ^°  ^a  V'lca-T  ^c  indowed  of  all  the  fmall 
Tythes  may  h-  Tythes  arifmg  within  the  Parifh  ,  yet  he  fhall 
long  to  a  chap-  not  have  the  fmall  Tythes  arifmg  upon  the 
f'f-  Glebe-Lands  of  the  Parfon. 

HeTe4V?TOV  T7thes  b7  P^efcription  may  be  appendant  to 
Wmch.  70  j.'  an  ancjcnt  ChappeL 

i  ?  AflT.p.i.  *  And  note,  That  by  the  Canon  Law  per- 

Dycr  87.  fonai  Tythes  are  to  be  paid,  where  the  parry 
Raft.Ent.Trcfp.  communicates  ,  but  predial  to  the  Parfon  with 
in  difmcs  4,  j  whofc  parini  t|  La  d  u  Undwwd  cap. 

&  Pncmumrc  . 

in  Rome  4.       $**&*  Ecclejia. 

*  Decree.  Greg. 

dedecim.  Cum 

funt  Glofs.  ver- 

bodiverO.  CHAp 
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CHAP,    HI. 

the  third  Chapter  Jhews  of  what  things 
Tythes  arc  due,  and  tn  what  man- 
tier  the  Tytbes  of  Hay  and  Corn  are 
lobe  f  aid. 

TYthes  regularly  arc  to  be  paid  of  all  things  of-vfiat  tfangs 
annually  arifirig  from  the  ground  ,  cither  tykes  an  t»  bg 
of  themielves,  or  by  the  Culture  and  Induftry  f?4 
of  the  Parifhioncr,  without   any    dedu&ion  of  p'^B"    £" 
charge  in  their  proper  kinds,  as  fbon  as  the  fame 
may  be  feparated  and  divided   from  the  nine  Lindwod  c. 
parts  in  Sheaves,  Garbs  or  Heaps.  But  the  man-  Qi°niam  prop. 
ner  and  form  of  the  payment  of  Tythes  is  for  ^J^f*  non 
the  moft  part  governed  by  the  cu.fr.om  of  the  ^  u 
place  :  And  therefore  if  by  cuftom  the  tenth  Ho*  .Tytkes  ef 
part  of  Corn  or  Hay  hath  been  meafured  forth  Com  *re  to  be 
growing  upon  the  Lands ,  as  'tis  in  fbme  parts  Patf** 
of  Lincolnshire,  this  manner  of  Tything  is  to 
be  obferved  ;  for  in  what  manner  fbever  the 
Ty  the  hath  been  paid  time  out  of  mind,  in  fuch 
manner  it  ilili  ought  to  be  paid  ,  and  therefore  Staf  z   H  g 
where  Tythe  Corn  hath  ufed  to  be  paid  time  ^o.^^  HvS^.;. 
out  of  mind  in  Sheaves  or  Garbs  bound  up,  jt  Latch.  1 2.5. 
is  no  good  payment  to  leave  it   in  bonds  un 
bound,  as  I  have  known  fbme  contentious  Pa- 
rifhioners  do. 

And  hfliould  feem  that  the  Parifhioner  of  More  5)13. 
common   right  ought   to  bind   his    Corn  in 
Sheaves.     See  Rolls  i.  644.  y.  5. 

And  where  the  cuftom  was  that  the  Parfbn 
fiiould  have  the  tenth  Land  from  the  -Hedge, 
and  the  Parilhioner  neglects  to  fow  the  tenth 

Land, 
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How  tin  Tythe 
of  Hay  is  to  be 
paid. 

Hob.  2. 5-  oV 
Rolls  1.644.7. 


Raking*. 

alnft.6;z.'. 
Cro.El.66o. 
More  z  ?  8. 

Cro.Jac.4i. 

Yelvcrton  86. 
Herley  133. 
Rolls  1.645. 
2,.u,iz&  13 

Aftermaths. 


Rolls  1.647. 
n,  1 2. 

Green  Peafe. 


Headlands. 
Rolls  i.64 


Orchards. 


More  683. 
Cro.Jac.47Y 

Fodder. 
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Land,  the  Parfbn  fhall  not  have  his  Tythe  in 
kind,  hue  a  fpecial  Action  on  this  Cafe  for  not 
(owing  it. 

So  for  the  Tythe  of  Hay,  if  the  Parifhioner 
have  ufed  to  make  it  into  Haycocks  before  they 
have  fet  forth  their  Tythe.?,  they  muft  do  fo 
ftill ;  but  where  there  is  no  fuch  cuftom ,  they 
may  let  it  forth  in  Grafs-cocks. 

The  fame  order  ought  to  be  obferved  in  all 
other  things  anting  from  the  Ground,  as  Rape, 
Saffron,  &c.  and  other  fruit. 

But  no  Tythes  are  to  be  paid  for  the  Ra- 
kings  of  Corn,  unlefs  the  Parifhioner  fraudulent 
ly  fcatter  his  Corn  to  couzen  the  Parfbn  of  his 
Tythes. 

Neither  are  Tythes  to  be  paid  of  the  after 
maths  of  Meadows,  nor  of  balks  in  Corn-fields, 
or  of  the  (tubble  of  Corn  :  But  if  the  Meadows 
be  fb  rich,  that  there  is  two  Crops  of  Hay  got 
in  one  year,  or  two  Crops  of  VVoad,d^.  there 
the  Parfbn  111  all  have  Tythe  as  well  of  the  lat 
ter  as  of  the  former  Crop. 

If  a  man  gather  green  Peafe  to  fpend  in  his 
Houfe,  and  there  fpend  them  in  his  Family,  no 
Tythes  fhail  be  paid  for  the  fame  ;  but  if  he  ga 
ther  them  to  fell,  or  to  feed  Hogs,there  Tythes 
fhall  be  paid  for  them. 

Neither  fhall  Ty  the-hay  be  paid  for  the  Grafs 
growing  upon  Head-lands ,  which  are  only 
large  enough  for  the  turning  the  Plow. 

But  Tythe  fhall  be  paid  of  the  Hay  and  Corn 
growing  in  Orchards ,  though  the  Tythe  of 
the  Fruit  growing  in  them  were  paid  the  fame 
year,  be  it  Apples,  Pears,  Cherries,  &c. 

There  hath  been  fbme  queftion  aboutFodder 
gotten  in  the  Fenn  Lands  in  £amWidge$nre  , 

and 
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and  elfewhere  ,  and  fpent  upon  Beafls  of  the 
Plow  and  Pail,  whether  it  fhould  pay  Tythes 
pr  no;  but  it  hath  been  refblved,  That  Tythes 
fhallas  well  be  paid  of  this  Fodder,  as  of  other 
Hay  (pent  upon  the  Beafts  of  the  Plow  and 
Pail. 

But  it  has  been  refblved  ,  That  for  Grafs  cut  Grafs  cut  in 
in  Meadows  to  feed  the  Beads  of  the  Plow,  and  **'***!.& 
not  made  into  Hay,  Tythes  fhould  not  be  paid  **'*  ' 

thereof.  Wells  verfus 

It  hath  been  refblved,  That  Tares,  Vetches,  Crawly,  T.  i 
&c.  cut  green  for   the  feeding  Beafts  of  the  Car.i.B.R. 
Plow,  by  cuftom  may  be  freed  from  the  pay-  Tar*s> 
ment  of  Tythes,  but  not  without  cuftom. 


_     Jones  375  Y 

z  Leonard  2.  7. 

CHAP.     IV. 

The  fourth  Chapter  fets  forth  where  ^ 
and  tn  what  Cafes  ,  and  in  what 
wanner  ^the  Tythes  of  Wood  arc  to  be 
paid. 

IN  the  time  of  Stratford  Archbifhop  of  Can-  How  and  wher 
terbitry,  in  or  about  the  ijth  year   of  the  T?tke  We0(i  is 
Reign  of  E.  3.  134  5.  there  was  a  Provincial        ^*;^* 
Canon  or  Declaration  made  to  this  effect. 

Declaramus  frcvi/ione  concilij  fylvam  CK-     Canon. 
duam  ill  am  fore  ,  qu&  cujufcune/ue  exiftens  ge-  Lindwood  c. 
neris  arbor  urn  in  hoc  habetur  ut  c#clatur^& 
etitmfuccifa  rurf**  ex  fttrfibw  tut 
renafcatur  ,  ac  ex  ea  decimam  utpcte  realem  & 
&  prtedialem  farochialibitf  fen  matricibus  Ec- 
clejns  perfolvendam  ,  nee   non  Sylvarum  pof- 
fej/ores  hujufmodi  ad  prteftationem  decimarum 

lignorwn 
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Itgnorum  if  forum  Exciforum  in  eis  fautfosni  & 
bladorum  umm  cenfura  Ecclejiaft  tea  fore  Cano- 
nice  compellandos. 

But  in  or  about  the  fame  year  there  was  a 
Petition  in  Parliament,  That  no  man  fhould  be 
5  i.6c  ibid. 80.  impleaded  in  a  Court  Chriftian  for  the  Tythes 
of  Woods  or  Under-woods,  but  in  places  ac- 
cuftomed,  which  was  anfwered  \  as  heretofore, 
the  fame  (hall  be. 

The  like  Petition  was  in  the  iftb  year  of  E. 
3 .  and  other  Parliaments,  till  at  the  length,  in 
the  ^th  year  of  the  fame  King,  an  Aft  of  Par 
liament  was  made  to  this  effeft,  reciting, 
St.  45-  El.  3.  c.  3.      That  where  as  they  fell  their  great  Wood  of 
Tytbesnot  to  be  the  age  of  twenty  years  or  of  greater  age  to 
'**     Merchants  to  their   own  profits,  and  in  aid  of 
the  King  in  his  Wars,  Parfons  and  Vicars  of 
Holy  Church  do  implead  and  draw   the  faid 
Merchant  sin  Suit  in  the  Spiritual  Court  for 
the  Tythes  of  the  faid  Wood  by  the  nanjeofSyl- 
va  csedua,  whereby  they  cannot  fell  their  Woods 
to  the  'very  value ,  to  the  great  damage  of  them 
and  the  Realm  ;  It  is  therefore  by  that  Law  or 
dained  and  eflabliflied)  that  a   Prohibition   in 
this  cafe  flail  be  granted,  and  upon  the  jame  an 
Attachment ,    as  hath  been   ufed   before  this 
time. 

By  which  it  appcareth,  that  this  Aft  of  Par 
liament  was  but  a  Declaration  of  the  Common 
Law,  Prohibitions  and  Attachments  thereupon 
in  fuch  cafe  having  been  formerly  ufed  ,  and  fb 
.f  6.a.\     was  Paftons  Opinion,  9  H.  6. 
E.  i  .ro.         This  Aft  of  Parliament  was  after  queftioned 
by thc  Cler?y»  Pretending  it  did  not  pafsas  ant 
Aft  of  Parliament,  but  only  as  an  Ordinance, 
and  fb  not  binding.     And  thereupon  the  Com 
mon? 
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mons  in  the  next  Parliament  petitioned,  that  it  Exaft.4t>riet 
might  be  ena<5ted,That  for  Wood  above  twen-  IJ8.nu.2i. 
ty  years  growth  no  Ty  thes  fhould  be  ckie,  and 
that  in  all  fuch  cafes  a  Prohibition  might  be 
granted.     To  which  was  anfwered,  That  fuch 
Prohibition  fhould  be  granted  as   then  before 
had  been  ufed. 

But  Sir  Edward  Coke  in  his  Commentary 
upon  Magna  Chart  a,  does  fufficiently  prove  it 
was  an  Acl:  of  Parliament. 

i.  Becaufe  it  is  entred  upon  the  Parliament 
Roll  amongft  other  A6h  of  Parliament,  i.  It 
is  under  the  Title  in  that  Roll  of  Statutes  of  E. 

,  •     r    •  T  i    «          jf  2-  Wre. "64 1, 

3.  Anno  regm  Jut  45.    3.  It  was  proclaimed  d     -B 
with  thereitof  the  Acts  of  that  Parliament. 

4.  It  is  penned  in  the  form  of  an   A6r.  of  Par 
liament,  i;/'&.  (  It  is  ordained  and  eftabhfred.  ) 
5-  It  hath  the  confent  of  the  Lords  and    Com 
mons.     6.  There  hath  been  infinite  Prohibiti 
ons  upon  it.     To  which  let  me  add  ,  That  in 

the  Parliament  of  8  R.  1.  it  was  owned  for  an  8  R.  2. 
A&  of  Parliament ,  in  which  Parliament   'tis  E- 
like  many  of  thepcffbns  were  prefentthat  were  m£71fcj 
at  the  making  of  the  faid  Act. 

And  in  9  //.  6.  exception  was  taken  to  the  9u 
Prohibition,   becaufe  it  was  not  grounded  up 
on  this  Statute. 

And  in  the   1 1   H.  4.   it  was  affirmed  by  1 1  H,4.<?  a.. 
Thirning  to  be   an  Act  of  Parliament,  and  in 
force. 

But  whofbever  deiires   more  fatisfa&ion  inSeldensHifldc- 
this  point,  I  refer  them  to  Mr.  Seldens  Hiftory  drtl-  2  3 6- 
of  Tythes,  and  the  other  places    mentioned  in  *  ln^'6^'-' 
theMament.  ^/'  , 

XT         •  i  M       i.  .  ^  Rolls  1^37'. 

Notwithltanding  this  Act,  many  que {lions 

were  ftarted  what  was  Sjfoa  c#duay  and  many 

O  Petitions 
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Petitions  in  Parliament  to  have  it  declared  ,  to 
which  I  find  no  pofitive  anfwers,  but  fbmetimes 
referred  to  ufage,  and  fbmetimes  the  King  took 
time  to  advife. 

cxdua         But  Belknap  a  learned  Judge ,  50  E.  3.  de 
clares,  that  Sylva  c&dua  is  to  be  intended  eve- 
jo  £.3.10.0.'.   ry  manner  of  Wood  that  may  be  cut  and  will 

frow  again  ;  which  all  manner  of  Wood  will 
o,  as  he  there  fays,  if  it  be  preferved  from 
Cattel ,  and  therefore  the  Defendant  in  the 
Prohibition  in  that  Cafe  was  put  to  traverfe  , 
that  he  fued  not  in  the  Spiritual  Court  for  the 
Tythes  of  grofs  Woods. 

So  that  the  queftion  at  this  day  chiefly  is , 
What  fhall  be  faid  grofs  Woods  ?  To  which 
queftion 

The  Judges  of  the  Common  Law  have  re- 
fblved,  That  all  fort  of  Wood  that  is  ufually 
imployed  for  the  Building  of  Houfes,Mills,d^. 
are  grofs  Woods,  and  within  this  Statute  :  Of 


ilnlt.  643.'. 

What  frail  be 

faid  great 

Wood. 

Contra  Rolls  i.  which  fort 

640.4.5-. 


£lm  ^  Reech  ^ 


Hob.288 
Rolls  i. 


Plow   ;o.ab.   Horie-beech  and  Horn-bean  againft  the  Opini- 

Contra Rolls  i.  on  in  Molyns  Cafe  :  Afp  is  likewife  efteemed 
a  grofs  Wood,  being  fometimes  ufed  for  Tim 
ber  ;  but  for  Willows,  Hafels,  Hollies,Maples, 
l<  Birch,  Alders,  Thorns,  &c.  of  what  age  or 
bignefs  fbever  they  be,they  are  regularly  to  pay 

Noyjov         Tythes. 

Cro.Jac.ippv 

Morepo;.r^  Birch  if  in  fowe  places  taken  for  great  Wood  and  not 

Tythable. 

Cro.FJ.45?pv  gut  jf  t|iey  ^e  cut  .por  fendng  of  Grounds,  or 
Lit^Rcp.  241.  ^or  Fewel  to  be  fpent  in  the  Houfes  of  the  own- 
Rolls  z.ip 8.0,1.  er  within  the  fame  Parifh  ,  no  Tythes  fhall  be 
-L  Inft.652/.  paid  of  them. 

Cro.Car.1 1  ?..  More  683,.  Rolls  i.^z.  i,  i,  3.Hetley  83.1  iojOf*>h,it 
wood  T\t  kefratthg  paid. 

-* 

But 


Chap.  4. 

But  if  by  cuftom  Tythes  have  been  paid  of  kolls  i 
fuch  Wood,  the  cuftom  is  to  be  obferved. 

So  if  a  man  cut  Wood  for  the  burning  of  ^ 
Bricks,  which  are  imployed  for  the  repair  otR0ijs  i 
Houfes  and  Buildings  of  the  Owner  within  the  2. 10. 
fame  Parifh,  no  Tythes  (hall  be  paid  for  it ; 
but  if  he  make  Bricks  to  fell ,  or  for  making  of 
Houfes  of  Pleafare,  or  other  than  for  neceffary 
Habitation,  he  fhall  pay  Tythe  for  the  Wood 
fpent  therein,  if  Tythable. 

If  a  man  convert  his  Land  into  a  Nurfery  for  tiwfertet. 
Fruit-trees  or  other  Trees ,  and  fell    them  for  Rolls  1.6  3 ;.: 
profit  to  fuch  as  tranfplant  them  into  other  Pa-  G-6- 
rifhes,  he  fell  pay  Tythes  of  them. 

It  a  man  cut  his  Copice-wood,and  pay  Tythe  Grubbed  Wood. 
of  them,    and  fbon  after  grub  up  the  Roots  to  Rolls  1.637. 
cleanfe  the  ground,  he  (hall  not  pay  Tythes  of  c-7- 
them. 

Upon  the  whole  matter  it  is  left  a  little  un 
certain  which  fhall  bfc  accounted  grofs  Wood  ; 
becau/e  in  fome  Countries  almoft  the  meaneft 
fort  of  Wood  is  ufed  for  Building,  and  the 
Judgments  in  our  Books  vary  ,  fome  allowing 
one  thing  for  Timber,  which  another  contra 
dicts;  but  the  proper  and  undeniable  Wood 
for  Timber  are  Elm,  Afh,  and  Oak,  which  are 
ufed  for  Timber  in  all  Countries  and  places.  It 
refts  now  to  fhew  in  what  Cafes  fuch  Woods  as 
are  accounted  grofs  Wood  (hall  pay  Tythes. 

If  Oak,  Alii,  Elm,  &c.  which  are  efteemed 
Timber  in  the  Countries  where  they  grow  ,  be 
cut  under  one  and  twenty  years  growth,  they 
are  accounted  Sylva  cadua ,  and  ought  to  pay 
Tythe. 

But  the  Loppings  of  great  Oaks,  A(tie%drc.  Lyings  of 
though  the  Lops  be  under  twenty  years  growth,  Trees.- 
O  l  ihall 
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a  Inft.643Y  fl^l  not  pay  Tythes  j  for  they  are  priviledged 
Crojacioov  b  the  Bodies,  neither  (hall  Tythes  be  paid  of 
More  761.908.  /  01  ",  .,  j  i  •  i  r 

Plow.470.b.  tne  Shoots  and  Under-wood,  which  grows  from 
Rolls  i.  640.  the  Roots  and  Stocks  of  fuch  Timber-trees,and 
q.i,3,4.  Trees  above  the  growth  of  twenty  years  , 

Co. i  i.48.bv    which  have  been  felled. 
*^*  Nor  (hall  Tythes  be  paid  of  the  Bark  of  fuch 

a  Inft.^43..  Trees  as  are  Timber-trees,  and  priviledged 
Co.ii.4£.a/.  from  the  payment  of  Tythes. 

But  Tythes  fhall  be  paid  of  the  Maft,  Acorns, 

&c.  of  Timber-trees,  becaufe  the  fame  is  of 

annual  increafe. 
2.  Inft.64  3 ..          Neither  fhall  Tythes  be  paid  of  Timber-trees , 

which  become  dotard  ,  and  are  become  arida> 
i/nft.,643..     (icca  ,  &  nonfortans   folia   in  a  ft  ate  nee  ex- 

C    1*O  ell  A.  ~*  1 

Roll's  i.54o.  q.  *ftens  wabtrtmmm. 

2.  If  one  lop  Oaks  ,  Ames ,  &c.  under  twen- 

More  po8/.  ty  years  of  age  ,  and  after  let  them  grow  a- 
Co.i  i.4P.a.'.  bove  twenty  years  of  age  ,  no  Tithes  fhall  be 

*J*3 1'6\° •*?;!  paid  of  them  or  their  Lops. 
W9Mimxtwitbt  r 

^r£^f  ^ii^tt;/.  It  hath  been  held,  That  if  a  Wood-ground 
derwxtds.  be  mixc  with  Woods  tythable,  and  Woods  not 
Parfom  Law,  tythable,  and  the  greater  part  be  fuch  as  are 
S>P-T.i9jac.B.R.  not  tythable,  it  fhall  priviledgc  the  reft,  and 

npZfa  w no  T^the ' but  if  the  sreater  Part  be  tyth: 

^S^diurft.  ablc»  ir  ^a11  Pa7  the  Tf  the  of  fuch  part  as  is 

T-s^El.  B.R.  tythable;  for  where  the  greater  part  is  great 

per  Henden.  Wood,  the  whole  fhall  be  called  grand  Wood 

Iffafkallpfiy  ^  majore. 

*Wwd^  ^  ^  batb  been  a  4ucfti°n  amongft  the  Cano- 
L'mdwood  c.  n^s»  wno  ^a^  Pa7  the  Tythes  of  Wood  tyth- 
ex-  able,the  buyer  or  the  feller.  Mr.  Lindwood  in 
his  Glofs  upon  the  Canon  before  recited  ,  feems 
to  be  of  opinion,  that  the  buyer  fhall  pay  the 
M""V'"f"  Tythes,  Quia  wrum  enim  eft  quod  decimafe- 

qu:d,:m  nvtle-         /          '    ^-          .  .     V  -> 

i;virb.    qwtur  frucliK,  &cwn  omrQ  decimxtransjerun- 
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turfruttus  in  alterum  ;  and  this  Opinion  of  his 

feems  reafbnable,  where  theOwner  of  the  Wood 

fells  the  whole    Wood  together ,  or  parcels  it 

out,  and  the  buyers  cut  it ;  but  if  the  Owner  of 

the  Wood  cut  it  himfelf ,  and  then  (ells  it  by 

parcels,there  it  feems  reafbnable,  that  the  Own-  Rolls  1.656.1.1 

er  of  the  Wood  fhould  pay  the  Tythe,  but  by 

the  Common  Law  the  Parfbn  may  file  the  one 

or  the  other  at  his  Election. 

Audit  is  to  be  obferved,  That  a  whole  Pro-  Rolls  i.637.f. 
vince,  County  or  Hundred  may  prefcribe  in 
non  decimando  of  Woods,  as  in   the  Wilds  of  prefcriptiw  of 
Kent  and  SujJ'ex,  and  other  places,  and  there-  not  tjthing  Of 
fore  the  Commons  in   1 7  E.  3. upon  the  making  Wood. 
of  the  aforefaid  Canon  moved  in   Parliament , 
That  no  man  fhould  be  drawn  in  Plea  in  the 
Court  Chriftian  for  the  Tythes  of  Wood  or 
Under- wood,  except  in  fuch  places  where  fuch  R°Ns  i^37- 
Tythes  have  been  ufed  to  be  paid  ,  for  by  the 
ftricl:  Letter  of  this  Canon ,  Tythes    were   to 
have  been  paid  of  all  manner  of  Wood  ,  great 
and  fmall,  in  all  places ;  to  which  the  anfwer  is 
recorded,  Let  it  be  done  in  this  alfo  ,  as  hath 
been  done  before  time. 

The  manner  of  the  payment  of  Ty  the- wood  Tjoe  mfmn,r  Of 
muft  either  be  by  the  mcafure  of  the  ground  faying  Tythe 
by  Poles,  Perches,  &c.  as  'tis  in  fbme  parts  of  ™°<>d* 
Lincolnflnre9  or  every  tenth  Faggot, Billet,d^. 
as 'tis  paid  of  Corn  and  other  things ;  but  in 
this,  as  in  all  other  Cafes ,   the  cuftom    of  the 
place  is  to  be  obferved. 

But  no  Tythe  fhall  be  paid  of  Wood  cut  for  White  verfus 
Hop-poles  to  be  ufed  in  the  fame  Parifh,  where  Aar^h,  M.  i  y 
the  Parfon  hath  the  Tythe  of  the  Hops. 


O  CHAP. 
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CHAP.     V. 

2 'be  fifth  Chapter  /hews  where ,  and  in 
wbatcajes  tythe  is  due  for  the  Her 
bage  or  dgifttnent  and  fafturage  of 
and  who  is  to  fay  the  l 


In  what  Cafes  T  Am  now  come  to  fpeak  of  the  Tythe  of  Her- 
Tytke  Herbage     -  bage  ,  Agiftment  or  Depafturing  of  Cattle , 
for  which  I  find  no  Canon,  fave  a  Claufe  of  a 
Provincial  Canon  of  Robert  Winchelfey  ,  dated 
i  305*.  in  thefe  words : 

De  pafturis  ant  em  &  pafcuis  tarn  ncn  com* 
munibus  quam  communibzts  ftatuimus^  quod  de- 
cimte  fdeliter  ferfolvantur  ,  &  hoc  per  nume- 
rum  animalium  &  diemm,  ut  expedit  Eccle- 


1*  due. 


Thc  Canon. 
Lindwood  c. 

pip- 


tsr. 


Cro.Car.2-37. 
J/5>- 

Jones  Z54- 


Cro.El.365. 
2.  Inft.65iV 
Cro  Car.2.  3  7. 

SS9* 

HctJcy  97. 
Hells  i.  641. 
a.    ,    o. 


The  Tythe  of  the  Herbage  or  Agiftment  of 
Cattel  is  due,  where  the  Owner  or  Farmer  of 
any  Lands,  departures  the  fame  with  barren 
Cattel  that  yield  no  profit  at  all  to  the  Parfon  j 
which  is  a  tenth  part  of  the  yearly  value  of  the 
ground  fb  eaten  ,  but  commonly  a  twentieth 
part  is  accented  ;  but  in  this,  as  in  all  other 
Tythes,  the  Cuftom  and  Ufage  of  the  place  is 
to  be  obfcrved. 

If  the  Owner  of  the  Land  agift  it  with  For- 

reigners  Cattel,  then  the  Owner  of  the  Land 

'  fliali  pay  the  Herbage  Tythe ,  but  if  he  let  the 

ground  to  a  Tenant,  then  the  Tenant  is  to  pay 

it. 

But  no  Herbage  Tythe  mail  be  paid  for  the 
Agiilment  of  Beaits  bred  for  the  Plow  and  Pail, 
and  ib  imployed  in  the  fame  Parifhj  nor  for 

Beatts 
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Beafts  fed  and  (pent  in  the  Owners  houfe  in  the  Rolls  i.64i.ro. 
fame  Parifh.  * 

So  if  a  man  eat  a  ground  with  his  own  Sad-  J,"  •£I1^*'  2 
die  Horfes,he  (hall  pay  no  Tythes  for  the  fame;  wild'vqfus"2' 
but  if  an  Inn-keeper  eat  up  aground  withGueft  Lampton,  T.  1  5- 
horfes,  he  (hall  pay  Tythes  for  the  Herbage  of  Jac.B.  R.  per  3 
them.  Inft-vei-fus 

If  a  Forreigner  that  lives  in  another  Parifh  saffi 

i        n  &  1-1^        1111-1      **4flle 

depaftures  a  ground  with  Cattel  bred  for  the  Ro]js  f"j 
Plow  and  Pail,  to  be  imployed  in  a  Forreign  4,5:. 
Parifh,  he  fhall  pay  Ty  the  for  the  Agiftrnent  of  Beafts  bed  for 
fuch  Cattel.  fa  Pk»  «** 

And  there  is  no  difference  between  the  Cafe 
of  a  Parifhioner  and  a  Forreigner  ,  where  the 
ground  is  eaten  with  unprofitable  Cattel  ,  and 
not  bred  for  the  Plow  and  Pail,  &c.  Saddle 
Horfes  and  fatting  Cattle,  as  aforefaid  ,  to  be 
fpent  in  the  Parifhioners  Houfe  ;  but  that  the 
Pariihioner,  as  well  as  the  Stranger,  fhall  pay 
Tythe  :  But  for  the  breeding  of  Cattel  for  the 
Plow  and  Pail,  &c.  conduces  to  the  profit  of 
the  Parfbn  in  his  other  Tythes,  and  therefore  no 
Herbage  ought  to  be  paid  for  the  Agtftment  of 
them. 

No  Tythe  is  due  to  the  Parfbn  for  the  Her-  *  Inft-  6^'- 
bage  of  Beafts  fa  a  nature,  asDeer,O)nies,d^.         &  °f 


•  c.  r      -i/^/i  icras  na- 

without  a  fpecial  Cultom.  tur^  F  N  B 

Fit&heirbert  in  his  Natura  Brewum,  Teems  53.g. 
to  be  of  Opinion,  That  there  is  no  Tythe  due 
for  the  Herbage  or  Agiftmentof  Cattel,and  adds 
thisreafbn,  becaufe  they  pay  Tythe  of  the  Cat 
tle  there  depallured,  which  proves  his  meaning 
to  be,  that  there  is  no  Tythe  Herbage  due, 
where  the  ground  is  depaflured  with  profitable 
Cattel. 

04  If 
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If  a  ground  be  eaten  with  profitable  Cattel  , 
vithmixt  c*t-  as  p^iich  Cows,  Ews,  Lambs  and   Cattel  bred 


til. 


1> 

Quaere. 
Rolls  1.646. 


Ground  eaten 
with  wixt 


Tares  and 
retches  eaten 

i^ff' 

Rolls  i.  $40. 


Rolls  i.  647.  t. 
«.&  1  6. 
Ofvbat  Cattle 

Rolls  1.640.  a. 


Rolls 
i  y. 


.  a. 


for  Plow  and  Pail,  &c.  and  alfo  with  barren 
and  unprofitable  Cattel,  and  the  profitable  Cat 
tel  exceed  in  number,it  fhould  feem  the  greater 
part  being  profitable,  fhould  free  thereft,ta7#c» 
inde  <]U<zre. 

No  Tythe  Herbage  is  to  be  paid  of  the  A- 
gift  men  t  of  Oxen,Horfes  or  Beads  of  the  Plow, 
imployed  and  ufed  in  the  fame  Parifh  ,  for  they 
are  profitable  Cattel  to  the  Parfbn.  If  a  Ground 
be  eaten  with  barren  and  unprofitable  Cat- 
tel,  and  profitable  Cattel  together  ,  and  the 
profitable  Cattel  are  the  le(s  in  number  ,  I  con 
ceive  there's  no  doubt  but  the  Landlord  muft 
pay  Tythe  in  kind  for  the  profitable  Cattle  , 
and  Tythe  of  the  Herbage  for  the  reft,  and  not 
Herbage  for  the  whole. 

If  there  be  aCuftom  in  the  Country  to  fow 
rf  ar€S>  Vetches,  &c.  and  to  eat  them  green  up- 

on  the  ground  before  they  are  ripe,  withHorfes 

i  n    n.     r  i     ™  T-          p    11  L       -j 

and  Beaits  or  the  Plow,  no  Tythes  mall  be  paid 

for  the  fame. 

.  If  a  Stranger  or  Parifhioner  buy.  barren  Cat- 
tel,  and  depafture  and  feed  them  for  Sale  ,  he 
^jj  pay  Tythe  for  the  Herbage  of  them. 

If  a  man  buy  Oxen,  Steers  or  Horfes,  and 
.  /  r  ',.  ill 

depaftures,  and  after  (ells  them  ,  and  doth  nor, 

without  fraud,  imploy  them  in  the  Plow  ,  he 
fh.di  pay  TJ  dies  for  their  Agiftmenr:  And  if 
he  work  them  fraudulently,  to  defeat  the  Par- 
Ton  of  his  Tythes,  it  will  not  ferve  his  turn. 

S°  ^  a  rma  ^uys  or  rears  young  Cattel  ,  and 
departures  them  in  a  Pari(h,and  docs  not  imploy 
them  there  for  a  Plow  or  Pail  without  fraud,as 
hath  been  (aid,  he  (hall  pay  Tythe  for  the  Her 
bage  of  them.  But 


Chap,6. 

But  for  the  Grafs  of  Fallows  no  Herbage  p-  7  Jac.OB. 
(hall  be  paid,  becaufe  it  is  for  the  bettering  of Parfons  Law- 
the  Parfbn's  Tythes  in  the  year  following  •,  nor 
for  the  grafs  of  Stubles. 


CHAP.     VI. 

the  fixth  Chapter /hews  where,  and  in 
what  manner  the  Tythes  of  Calves, 
Milk,  Cheese,  Woolt,  Lambs>  Tiggs, 
&c<.  are  fay  able* 

TN  the  payment  of  thefe  fort  of  Tythes ,  I  Hov 

do  not  obfervethat  the  Common  Law  croiTes  of  Calves, 
the  Canon  in  any  thing  material,  and  therefore  Milk,  Wool, 
I  (hall  recite  you  the  Provincial  Canon  made  Lamt>s,&c. 
by  Robert  Wimbelfey,   and  his   Clergy  S^"'/^fjr 
Dom.  i  30^.   which  is  to  this  effect  :  whether  this 

Canon  were 
made  by  him,  or  not.     See  Lindwood  in  the 

De  nutrimentis  autem  animalmm^  fcilicet  ds  The  Canon. 
agnis  patuimii*i  quod  fro  fex   agnis  &  infra  Lmdwood  c. 
Jex  oboli  denturpro  decima  ;  fifcptemfint  agn 
in  numero,  feptimtts  agnm  detur  fro  dectma 
Reclori :  ita  tamen  quod  Reftor  Ecclefi<z  qui 
feptimum  Agnum  recipit,   tres  obolos  in  recom- 
penfationemfol'vat  parochiano  a  quo  decimam 
recipit :  Qut  offavum  recipit  ,  det  denarium  : 
Qui  vero  nonum  ,  det  obulum  parccbiano9  vel 
expettet  Rettor  ufyue  ad  alium  annum  ,  donee 
fknarie  decimum  agnum  poffit  reciperefi  malu- 
erit\  &  qui  itaexpettatfemper  exigat  fecun- 
dwn  slgnum  mtliorem  vel  tertium  ad  minus  de 
\  agms 
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agnis  fecundi  Anni,  Et  hoc  fro  expetfatione  pri- 
mt  ann'i.  Et  tta  intettigendum  eft  de  decima  la- 
n<s  :  Sed  fi  oves  alibi  m  Hyeme  &  alibi  in  ^£- 
ft  ate  nutriantur  ,  dividenda  eft  decima  ;  fimili- 
ter  fi  quis  medio  tempore  emerit  vd  vendiderit 
oves,  &  cerium  fit  a  qua  parocbia  ilia  owes 
Vineri-nt^  earundem  dividenda  tffi  decima  ficut 
de  re  qua  fequitur  duo  domicilia  :  Si  autem  in- 
certum  fuerit  ,  habeat  ilia  Ecclefia.  tot  am  deci- 
mam^  infra  cujus  limites  tempore  tonfionis  in- 
venhtntur  :  De  lafte  <vero  volumes  quod  decima 
folvatttr  dum  durat,  'videlicet  de  cafeo  tempore 
ftWj  &  de  lafte  autumno  &  Hyeme^  nifi  faro- 
cbiani  velint  pro  talibus  facer  e  comfetentem  re- 
demptionem>  &  hoc  ad  valorem  decima  &  com- 
modum  Ecclefue. 

Hew  molt  and       g    ^  CanQn  ^  payment  of  the  Tythes 
is  to  be        c  \^r      11         IT        i  p*  -7i    i  •       i  • 

or  VV  ooll  and  Lambs  is  fetled  in  this  manner, 


That  if  the  Parifhioner  have  under  (even  Lambs 
or  Fleeces,  he  (hail  pay  a  half  peny  for  every 
Lamb  and  Fleece  ;  and  if  there  be  feven  Lambs 
or  Fleeces,  and  under  ten,  then  the  Parfbn  or 
&c.  is  to  allow  a  half  peny  for  every  one  that 
is  wanting  ;  but  where  this  Canon  gives  the 
Latch  154.     Re<3.or  ele&icn  to  take  Tythe  in  this  manner  , 
P.  1  4  El.  Har-         ,       ,  -n     T        L       -r-i          i_      j 

purs  Rep         or  ^et  tnem  run  on  rt"  a  Lamb  or  Fleece  be  due 
Rolls  -L.  jc2.    in  the  inluing  year,  that  is  not  allowed  by  our 
Law;  for  Tythesmuft  be  paid  annually;  where 
agrees  $neep  are  kept  in  one.Parifli  in  Summer  ,  and 
ie  Le™~  another  in  Winter,  theTythes  are  to  be  divided: 

ttCMl  Law,  DC-          c  -oi  L       r>     TL     L 

cimam  paitem  Soil:  one  buy  in  Sheep  out  or  another  Panlh,  the 
feperabis  de  Tytheis  to  be  divided,  i.e.to  each  Re&o^d^.his 
cun£lis  fruai-  proportion  for  the  time  they  were  refpe&ively 
bus  qu*  naf-  .^^j.  jn  ^  rcfpcftive  Parifhes  ;  but  if  it  be  not 
:untur  m  terra  fc  frQm  h  she  fo  ^  ^  jn  came 

per  annos  fin-  ,     ,  ,       .  »      ,         "  .        .  ,  ' 

gnlos  &c.  Dent,  f"611  tnc  w^ole  Tythe  is  to  be  paid,  where  the 
c.i  4.V.22.&13.  Lambs  fall,  and  the  Sheep  are  (horn.  By 
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By  the  Canon  the  Tythe  of  Milk  is  to  be 
paid  in  Cheefe  whilft  the  Parifhioner  makes 
Cheefe  ;  but  in  Autum  and  Winter  it  is  to  be 
paid  in  kind  :  But  this  part  of  the  Canon  is 
generally  over-ruled  by  the  cuftom  of  the 
place  ;  for  in  many  places  they  pay  the  Milk 
in  kind  all  the  year ;  in  fbme  places  they  pay 
only  Cheefe ,  and  in  Come  neither  Cheefe  nor 
Milk,  but  fbme  fmall  rate  for  it  :  And  in  fbme 
Countries  they  prefcribe  to  pay  no  Tythe  of 
their  Milk  at  all  ;  and  the  cuftom  of  the  place 
in  this,  as  in  all  other  Ty  thing,  is  to  be  ob- 
ferved  notwithftanding  the  Canon  :  But  for 
the  better  explanation  of  the  meaning  of  this 
Canon ,  there  was  a  fecond  Canon  made ,  but 
the  date  thereof  I  cannot  attain  to  ;  the  Tenor 
whereof  follows  : 

QuGniaW)Ut  audivimtts,  fuper  decimis  &  nu-  Lindwood  c. 
trimentis  ammalium  inter  Ecekfiarum  Re  ff  ores  Olwniamaue 
propter  amotiones  pecorum  ad  diver farum  pa.ro-  vtmM* 

i  L  n  i-        r  •  •?  Canon  where 

chiarwn  pa  ft  tiros  dwerfis  annt  -temyonbiis  con-  ^       - 

tentiones  multimodse  oriuntur  :  Nos  viam  pads  their  \aftwe 
prtsparare  <volentes  tfatuendo  definimits  &  de-  from  one  Parijh 
finiendo  ftatuimtiSi  quod  ad  Ecclefias  in  quarum  to 
parochiis  oises  d  temfore  tonfionis  ufque  ad  Fe- 
ffium  Sanffi  Martini  m  hyeme  continue  pafam- 
tur  &  cubant,  Decima  lanx  laftis  &  cafei  e- 
jttfdem  temporis,  licet  poflea  amotx  fuerint  fib 
ilia  parochia  &  alibi  tondeantur  ,  integre  per- 
folvatur,  drnefratts  fiat  in  cafu  pr*sditfo  , 
prtteiptmufy  quod  antequam  oves  amove antur  a  t 
paftttris  'vd  etiam  diftrahantur  ,  Ecclefiarttm 
Reftoribiis fufficienter  de  fol-venda   deciwa   ca- 
veatur.     Quod  fi  infra  fr^d-Mum  tempus  ad 
div  erf  arum  parochiarum  pa ft 'ur am  transferan- 
t-ur,  quxUbet  Ecclefia  fro  rata  temporis  pcrtione 

decimam 
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decimam  recipiet  earundem  minori  triginta  die- 
rumfpatio  in  rat  A  tern  for  is  minime  computan- 
do.  Si  <vero  per  totum  tempus  prtedittum  cu 
bant  in  unaparochia  &  pafcantur  continue  in 
alia>  inter  tpfaf  Ecclefias  decima  dvvidatur. 
Quod  fi  poft  Feftum  Sanfti  Martini  ducantur 
adpafcua  aliena,  &  ufyue  ad  tempus  ton/ionis 
in  una  <vel  dwerfis  parochiis  five  in  propriis  pa- 
fturis  dominorum  fuorum  five  alteritts  cujufcun- 
fjue  pafcantur  y  habit  a  ratione  ad  numerum  ovi- 
um  pafcua  afiimsntur  d^  fecundum  teftimatio- 
nem  ya[cnoYum  ah  eorum  dominis  exigantur  de- 
cim&  :  Decima  vcro  lattis  &  cafei  de  vaccis  & 
capris  proveniens  ubi  cubant  d^  pafcuntur,  ibi 
folvatur.  Alio  t]um  fi  cubant  in  una  parocbia 
drpafcuntur  in  alia  parochia,  decima  inter  Re- 
ctores  dwidatur  omnino.  Agni  vero,  vituliy 
pulli  Equini  &  alii  foetus  decimales  habit  a  rati 
one  ad  loca  dtverfa  ubt  gignuntur,  oriuntur  & 
nutnuntur,  &•  ad  moram  quam  traxerint  in  e- 
Milk  and  ijdem^  particular  it  er  decimentur .  Quid  vero 
Cheefe.  pro  decima  debt *at ury  ubi  lac  propter  paucitatem 

vaccarum  vel  ovium  ad  cafeum  faciendum  non 
fufficit  ;  Et  quid  pro  agnis^  'vitulisy  pttllis  equi- 
niS)  fuelleribus  ,  aucis}  aut  aliis  hujufmodi ,  dc 
quibus  propter  eorum  modicitatem  decim*  certa 
dari  non  poteft  ,  confuetudini  locorum  duximus 
relinquendum.  Item  prxcipimus  quod  fiquis 
poft  Feitum  Sancti  Martini  oves  oc  cider  it  ,  vel 
fi  oves  cjuovis  cafu  fortuito  moriantur ;  Deci 
mam  legitimam  parochiali  Ecclefi*  folvere  non 
pojt  ponunt.  Et  fi  vves  extranet  in  alicnjuspa- 
rochia  tondeantur^  Decima  ibidem  tradetur  Re- 
ffiori  Ecclefitz^  nifi  jufficienter  doceri  pojjet  quod 
pro  decima  alibi  faisfaftum  ut  folutionem  ibi 
dem  facizndam  modo  legit imo  valeat  impedire. 

There 


Ghap.6.    iDj  JLatiJQf  Cptfjeg,  205 

There  may  fbme  queftion  be  made  upon  the  Mrh  integre. 
firft  Paragraph  of  this  Canon,  whether  the  Re- 
&or,  where  the  Sheep  are  kept  from  (hearing 
tj&'Marilemab,  (hould  have  the  whole  Tythe  y  ' 
of  the  Sheep  for  the  whole  year  ?  But  Mr. 
Lindwood  in  his  Glofs  conceives  it  is  intended 
the  whole  Tythe  that  arifeth  during  that  time, 
which  for  Sheep  will  be  nothing  at  all ;  but 
certainly  it  were  very  unreasonable  that  the 
Rector  of  the  Parifh  where  Cattel  are  kept  but 
for  half  the  year,fliould  have  the  whole  Tythes, 
and  it  cannot  be  intended  to  be  any  more  than 
the  proportion  for  the  time  they  are  fb  kept. 

But  by  this  Gsnon,  if  Sheep  be  kept  lefsthen 
thirty  days  in  any  Parim,  no  rate  is  to  be  al 
lowed  the  Reftor  of  that  Parifh  where  they  are 
kept  fb  fmall  a  time. 

If  Sheep  be  bought  in  a  little  before  Share-  Shtep  kept  left 
day,  and  it  is  not  known  that  they  anfwer  the  *£**  tkirty 
Tythes  elfewhere,  the  whole  is  to  be  delivered 
to  the  Rector   of  the  Parifh  where   they  are 
fhorn. 

Where  the  Milk  is  fb  little  that  it  will   not 
make  Cheefe,  or  the  Calves,  Lambs,  Fleeces, 
Colts,  Geefe,  &c.  are  fb  few  in   number  that 
there  will  none  fall  to  the  Parfon  ,  the   Canon 
gives  no  rule  of  Ty  thing  in  that  cafe,but  refers 
it  to  the  cuftom  t5f  the  place  :  But   the  Cano- 
nifts  generally  hold  ,  that  cuftom  to  pay  lefs 
then  a  tenth  part  is  not  binding;  for  fays  Lind-  $ujtom  to  pay 
ivood)  Quod  laid  minus  folfvant  quam  decimam  hfi  than  the 
non  poteft  confuetudine  introduci,  quit  ejj'et  con-  fvahle  °J 
trajus  divinum  ;  plus  tamen  foteft  deberi  ex 
confuetudme.     And  concludes,  Quod  autem  bic 
loquitur  de  con  fust  udine  kcurum  ,   intclligas  de 
tali  ctnfuetudine  qu#  nvn  exdudti  folutionem 
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decimte,  fed  de  tall  qua  limit  at  ipjius  decima 
folutionem  ad  commodum  Ecclefig  ,  fcilicet  ad 
<verum  valorem  *vd  amplius ;  Herein  I  perceive 
the  Canonifts  and  Common  Lawyers  agree  , 
that  a  cuftom  to  be  free  from  payment  of  any 
Tythe,  or  a  rate  for  it,  is  not  good^  except  it 
extend  to  a  whole  Country,  County,  &c.  and 
that  where  there  is  competent  livelyhood  for  the 
Minifter  befide  ;  but  the  Common  Law  allows 
of  Cultoms  and  Prefcriptions,  where  mony  or 
fbme  other  thing  is  paid  in  lieu  of  Ty  thes , 
though  not  ro  the  full  value,  as  fnall  hereafter 
be  made  appear  in  its  proper  place. 

By  this  Canon  it  is  provided ,  That  where 
Cows  feed  in  one  Parifh,  and  lodge  in  another, 
that  the  Tythes  ihall  be  divided. 

Poph.i$7V  Fc*  the  Tithes  of  Lambs,  Calves,  Colts,&c. 

the  Tythe  of  them  by  this  Canon  is  to  be  ap 
portioned  with  refpe&  to  the  places  where 
they  were  engendred ,  brought  forth  and 
nouriflied. 

If  a  mans  Sheep  dye  or  be  killed  after  Mar- 
tlemas,  a  proportionable  Tythe  muft  be  paid 
for  them. 

the  time  v>bm     The  time  of  the  payment  of  Lambs,  Kids , 
Calves,  Lambs,  Calves,  Pigs,  &c.  is  regularly  when  they  are  fb 
Pigs,  Sec.  are    old,  that  they  may  be  weaned  and  live  without 
to  he  paid.       the  Dam,  unle/s  the  Cuftom  of  the  place  con 
fine  the  payment  to  any  certain  time  orage,and 
Wool  is  to  be  paid  at  Sheer-day. 

Lindwood  c.         If  feveral  mens  Sheep  depafture  together  in 

guomamprop-  one  flociCj  or  lmjer  one  Shepherd,  yet  this  fliall 

terven-.Lmtf.    not  maj<e  facm  to  be  tythed  together,btit  every 

Owner  (hall  pay  his  Tythe  of  them  by   him- 

felf;  but  if  the  Head  of  a  Family  have  his  Flock 

fun  toother,   ipixt  w^h  his  Childrens  Sheep, which  are  under 

hi* 
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his  tuition,  and  he  takes  the  profit  of  them  to 
his  own  ufe,  in  that  cafe  they  fhall  be  tithed  to 
gether. 

It  hath  been  refblved  that  where  Tithe  Flee-  Cro.El.3tf3', 
ces  of  Wool  are  paid  ,  there  fhall  be  no  Tithe  TV 
paid  of  the  locks  and  belts  ;  but  this  feems  to  be  m°s  lockf- 
intended  of  locks  cafually  loft.  More  9 ' f- 

There  is  a  Cuftom  in  Tome  Countries  to  ^^  1'6**- 
(hear  their  Sheep  about  the  \\ecksmMichaelmafj  Bulilri^  2 
that  the  Wool  may  not  in  Winter  be  pulled  off  Neckings. 
with  Bryers,and  for  this  fort  of  Wool  without 
fraud,  it  hath  been  held  that  no  Tithe  fhall  be 
paid  ;  and  fb  of  the  biding  of  Sheep  without  Rolls  i  .tf4tf.  z, 
Fraud,  no  Tithe  is  to  be  paid.  T  7- 

If  a  Man's  Sheep  dye  of  the  Rot  or  other  dif-  fgolls  l'*+6*- 
eafe,  or  if  the  owner  kill  or  fell  them  as  hath  sh'ee^  d    Qrt^ 
been  faid,  he  muft  pay  Tithe  for  the  Wool  ra-  Rot. 
tably.  .  .    Latch.i$4. 

Though  the  Canon  direcl:  one  of  feven  to  be 
paid  only  for  Wool  and  Lambs,  yet  in  moft  pla 
ces  the  fame  order  by  Cuftom  is  obf^rved  for 
Calves,  Colts,  Pigs,  Geefe,  &c.  which  Cuftom 
I  prefume  took  its  rife  and  beginning  from  this 
Canon. 

By  the  Canon  Law  where  there  is  no  cufto-  Cap.Sanfta  EC- 
mary  manner  of  Tithing  for  the  Tithe  of  Pigs,  cleiia  verb.eo- 
Geefe,  Calves,  Colts,  &c  where  they  fall  ftorc  ^^7' 
often,  the  tenth  part  of  the  value  is  to  be  paid.  Ww,>#  prop- 

And  note3that  where  Tithe  Milk  is  paid  in  ter  verlis  de 
kind,  there  no  Tithe  Cheefe  is  due,and  fb  where  Cafeo. 
Tithe  Cheefe  is  paid  for  fb  long ,  no  Tithe 
Milk  is  to  be  paid. 

Laftly,  note,  that  where  any  Perfon  hath  Stat.iF."  0.13. 
Cattle  Tithablc  going  in  a  Ground  or  Com 
mon  whereof  the  Parilh  is  not  known,  the  Tithe 
is  to  be  paid  in  the  Parifh  or  place  where  the 

party 
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party   lives  that  owns  the  Cattle. 
Lindwood  de         Where  Sheep  lodge  in  one  Parifh  ,  and  de- 
cap.     pafture  in  another  ,  there  the  Tythes  are  like- 


CHAP.    VII. 

Thefeventh  Chapter  Jhews  where^  and 
in  what  manner  the  Tythes  of  Seeds r, 
Fruit,  Matt ,  Bees ,  &c.  is  to  6e 
paid. 

How  theTythc    *Tp  Ythes  are  to  be  paid  of  the  Fruits  arifing 
•fseedjfruit,      J^  jn  Orchards  and  Gardens  in  their  proper 

J   >  )  tX«-«    |-!MJ0  TrrVifr*    rril-l->/3tva/'l      iinl/afc  fh^rr*    r\e*    (r\mo  *rvtn~ 


is  to  'be  paid  ^n^s  wnen  gathered,  unlefs  there  be  fbme  mo 
dus  or  rate  Tythe  paid  in  lieu  thereof,  and  fb 
of  the  Seed  of  Flax,  Hemp,  &c.  is  to  be  paid 
when  dreft  up ;  but  this  muft  be  underftood 
where  the  Tythe  of  the  Hemp  and  Flax  is  not 
paid  till  after  the  Seed  is  gathered  :  for  if  the 

T   *       It    r\     A 

'      Tythe  be  paid  before  the  Seed  threfhed,  ripled 
Sanaa  iLccleha.      J  111  nt    i    '  n     V  •          i 

Rolls  1.540.  q. out  or  gathered,  then  no   1  ythe  Seed  is  to  be 
i  o.  paid  of  the  reft.     The  Tythe  of  Crabs,  Mafr, 

Co.  i  i.45?.a.    ^&c.  is  likewifeto  be  paid,  when   the  fame  are 
Cro.Car.55p.   gathered,  or  fatisfa6lion  is  to  be  given  if  eaten 
Littl.Rep.4o.    with  Swine  on  the  ground.     But  in  a  Cafe  re 
ported  by  my  Lx>rd  Keeper  Littleton,  it  is  held 
that  no  Tythes  are  to  be  paid  for  Acorns  which 
fall  from  the  Trees,  and  are  eaten  up  by  the 
Jones  447.       Swine.  Ideo  yiitere.     And  the  Tythe  of  Bees  is 
F.N.B.5 1  .'g.      to  be  paid  by  the  tenth  part  of  the  Honey  and 
Rolls  1.63  f,  c.  Wax  :  The  Canon  is  that 

De  Apibus,  Cicut  de  omnibus  al'ns  boms  iufte 
Cap.  siuynittm  -  /-  •  n        • 

^is  <jua  renovantur  fer  annum  ft dimmus. 
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quod  decimte  foil?  ant  yr  &  exigantur  debit o  mo- 
do. 

Nota ,  That  it  was  held  in  the  Cafe  of 
Crouch  and  Rifden,  that  there  can  be  no  modus  siderfin.445.' 
for  Hops,  becaufe  of  late  date  ;  but  they  may 
be  included  in  a  modus  fro  decimis  winutis.A.nd 
Twifden  faid  in  this  Cafe ,  that  the  Law  was 
not  fetled  in  this  Cafe,how  the  Tythe  of  Hops 
fhould  be  paid  by  the  pole,  pound,  or&c. 


CHAP,     VIII. 

The  eighth  Chapter  /hews  where  and 
in  what  manner  Tythes  of  Tigeons  , 
Conies,  £ifb)<:DeerJand  other  Be  aft  s 
and  Birds  ferae  nature,  are  Tythj* 
ble. 

BY  the  Common  Laws  of  England  there  is  Whet  fa 
no  Tythe  due  for  Birds  or  Beafts  that  are  be 
fir*  nature,  and  therefore  it  hath  been  refol- 
ved,That  noTythe  (hall  be  paid  for  Fifli  taken 
put  of  the  Sea  or  River,  unlefs  by  Cuftom  ,  -as 
in  fFalesy  Ireland,  Tarmouth,  &c.  neicher  for  March.g;. 
the  fame  reafon,  is  any  Tythe  due  of  Deer,  Co-  Hetle7  5  ?• 
neys,  &c  but-  if  due   by  Cuftom  it  muft   be  R 
naid  £.4,6,7- 

P  .  «NoyioS. 

And  if  a  man  keep  Pheafants  >  or  other  wild  St.±  E.6.c.i  3 
Fowl  within  limits,  by  clipping  their  wings  „  Rolls  1.635. 
yet  no  Tythes  (hall  be  paid  of  their  Eggs  or  3< 
Young  not  being  reclaimed  ,  for  as  much  as  if 
their  Wings  were  not  cut,  they  would  fly  a-  R&lls 
way. 

P  But 
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Hetley  1 47-.'         But  of  young  Pigeons  in  Dovccoats  or  In  Pi- 
Rolls  1.644.      geon-holes  about  a  mans  Houfe  ,  Tythe  fhall 

*'4>f,  6.  f^     p^jj     |f       t]iey    kg     fold     .        b^    Jf  they    be    fpent    |n 

the  Family,  no  Tythe  fhall  be  paid  for  them. 
More  yps>-  It  is  f lid  in  He-tight  on  and  'Princes   Cafe  in 

Mores  Reports,  That  no  Tythes  (hall  be  paid 
of  tame  Turkies,  Pheafants  or  Partridges,  nor 
their  Eggs,  qttia  fer^e  nature  ;  but  I  believe 
the  Bock  i*  rriifprinted,  for  after  they  are  re 
claimed,  they  cannot  be  faid  to  be  fer*e  natu 
re. 


CHAP.    IX. 

The  ninth  Chapter  /hews  what  Tythes 
are  to  be  paid  for  Mills  ,  and  what 
kind  and  nature  they  he  of. 

Whether  Tyths  "TpHe  Canon  is  ,  Cap.  Quoniam  propter  De 
are  to  be  paid  J^  proventibus  autem  mohndinorum  voluwus 
°fMll/s>  wd  cpod  dectm&fideliter  &  integrafolvantur. 

And  Artie uli  Clen,  cap.  5.  is  to  this  pur- 
pofe. 

SI  quis  in  fundo  fuo  mohndinum  erexit  de 
no'vo^  &  pofha  a  Re  ft  ore  loci  exigatur  decima 
de  eodem,  exhtbetur  Regiaprohibitiofub  bac  for 
ty  a.  Quia  de  tali  moiendino  hactenus  non  fue- 
fitnt  folut&i  pro^ibemitS)  &c.  Et  Jententiam  ex- 
communicationisi  fi  quam  hac  occafione  promul- 
gavsritiS)  revocetis  omnino  Refponfa  :  In  tali 
caju  nunopiam  exivit  Regia  Probibitio  de  Prin- 
cipis  yoltttitete,  qtti  &  decermt  talem  perpctuum 
non  exire. 

It 


Chap.  9.    <SD?  KLatD  of  C£tfje&  ^  \  i 

It  is  made  a   queflion    firft,  Whether  any  2-  Inft.tfzz 
Tythes  are  due  for  Mills,  not  ?    which  Sir  £^-  Li«l.Rep. 
war d  Coke  in  his  fecond  Inftitutes  fays,  was  ne- 
never  judicially  determined  that  he  knows  of: 
And  it  was  held  in  the  Cafe  of  a  Fulling-Mill 
no  Tythe  was  due ;  for  of  profits  that  come 
only  by  the  labour  and  induftry  of  man  no 
Tythe  is  to  be  paid  ,  and  the  fame  reafon  holds 
for  Corn-Mills. 

The  next  queflion  is,  admitting  that  Tythes 
are  due  for  Mills ,  Whether  the  iame  be  predi 
al  or  perfbnal  ? 

Sir  Edward  Qoke  is  of  Opinion,ThatinCafe 
any  Tythe  be  due,  it  is  only  a  perfbnal  Tythe, 
being  acquired  by   th£  labour  and  induftry  of 
the  Miller ,  and   takes  no  increafe    from  the 
ground  to  make  it  predial  :  And  the  Statute  of 
a  E.  6.  is,  That  every   peribn  fhail  juftly  fee 
forth,  yield  and  pay  all  predial  Tythes  in  their 
proper  kinds,  as  they  arife  and  happen  ,  which 
cannot  be  applyed  to  the  Millers  taking  of  the 
Toll-difh,  nor   to   Fulling-MUls,  Iron-Mills  , 
Paper-Mills,  &cc.  which  are   all  comprehended 
under  the  word  Mill  ,  and   no  Tythe  can  be 
paid  inffecit ;  for  if  the  Parfon  fhould    have 
every  tenth  Toll-difh,  rhen  it  would  often  hap 
pen,  that  he  ihould  have  twice  Tythe   of  the 
fame  Corn, which  is  againft  the  Law  j  and  fucli 
Tythe  as  the  tenth  Toll-di(h  has  never  been 
paid  in  any  place  that  I  have  known  or  heard 
of. 

And  if  it  be  a  perfonal  Tythe  ,  as  there  is 
great  reafbn  that  it  can  be  no  other,then  it  muft 
be  paid  with  the  deduction  of  theexpencesand 
charges,  and  it  is  not  payable  but  in  fuch  pla 
ces  where  perfbnal  Tythes  are  payable  by  Cu- 
P  %  Horn, 
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ftom :  See  more  hereof  in  the  twenty   lecond 
Chapter. 

am       But  the  Canonifts  hold,That  the  tenth  Tpll- 
r  wrbo    Jifli  (hall  be  paid  as  a  predial  Tythe,  without 
deduction  of  expences,  which  doth  not  agree 
with  the  Common  Law,  and  is  therefore  not 
binding. 

But  in  many  places  there  is  a  rate  Tythe 
paid  for  Mills,  which  is  good  by  Cuftom. 


CHAP.    X, 

The  tenth  Chapter  /hews  ,  whether 
Tythes  ought  to  be  f  aid  of  Haw  king; 
Hunt  ing>  Fijking,  Fowling^&c. 

Tythe  of  Hawk-  TPHefe  are  all  comprehended  under  perfonal 
ing,  Hunting,  ^|  Tythe,  for  that  thefe  things,  being  obtain- 
FtjbmgFwl-  ed  b  the  labour  and  induftry  of  th  party  and 
ing.  i]  due.  i  i  •  i  •  i  /-  y  <- 

the  things  obtained  are  fer#  natura^  and  not  of 

their  own  nature  tythable  in  their  proper  kind, 
unlefs  the  particular  Cuftom  of  the  place  re 
quire  it,  and  therefore  I  (hall  refer  thefe  to  the 
twenty  feventh  Chapter,  where  I  fhall  fpeak  of 
perfonal  Tythes. 


CHAP. 


Chap.i  i, 


CHAP.    XL 


eleventh  Chapter  is  concerning  the 
Tythes  of  *Ducks  ,  Geefe,  Hens, 
Swans  i  and  other  domeftick  Fowls 
and  Birds. 


THe  Tythe  of   all    tame  and  domeftick  of  the  Tythe 
Fowl  is  to  be  paid  in  their  Eggs  or  young  of  dome/tick 
in  their  proper  kind,  according  to  the  Cuftom  Btr*:  anf* 
of  the  place  :  Geefe,  Ducks  and  Swans  are  u-   ' 
fually  paid  in  their  kind,  but  of  Hens  and  Tur 
keys,  commonly  in  Eggs  ,  but  therein  the  Cu 
ftom  of  the  place  is  to  be  oblerved.     But  note, 
That  where  they  pay  Tythe  of  the  Eggs,  there 
is  no  Tythe  of  the  young,nor  e  converfoTCythe 
Eggs  paid,  where  they  have  the  Tythe  of  the 
Young, 


CHAP.    XII, 

The  twelfth  Chapter  Jhews  of  what 
things  Tytbesfhall  not  be  faid> 

TYthes  regularly  are  not  due  of  dwelling  °f  ™hat  things 
Houfes,  and  yet  a  modus  may  be  due  tor  %' 
a  Houfe  as  well  as  for  Land  j  and  it  (hall  be  GO     . 
intended,  that  it  was  a  modus  for  the  Land  be-  Hob.i  j/. 
fore  the  Houfe  was  built. 

No  Tythes  (hall  be  paid  for  Hounds,  Apes,  Things  of  plea. 
Popinjayes,  &  fimitia,  becaufe  they  are  things     *  . 

only  of  pleafure,  ' 

P 
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Things  that  in-      Neither  {hall  any  Tythes  be  paid  of  thofe 

Rdh  "l  6d  *^n£s  Wnich    do  not  increafe  from   year  to 
I  °  '  year  ;  and  therefore  no  Tythes  (hall  be  paid 

Do#.  £  Stud,    fa  Scone  got  out  of  Quarries,  Pit-coals,  Turfs, 
174.  Slates,  Bricks,  Qtjarrels,  Tyles,  Earthen  Pots, 

More  <?o8  v     nor  of  any  thir.g  made  of  Earth,  nor  of  Marie 
Cro.EJ.2.77.      or  Ljme    got  for   the    Improvement    of  the 

More  908.         ^  ,     &  r  -r-        T       j    V> 

alnft.tfyiv     <J  round  ;  nor  oi  Tin,  Lead,  Copper,  or  o- 

Rollsi.637.     ther  Metal  gotten  our  of  the  Ground,  but  by 
c.  i.  Cuftom  Tythes  of  fuch  things  may  be  due  and 

Doa.&Stud.    payable. 

r          Servants  in  Husbandry  fliall  not  pay  perfon- 
Baxtervertos       ir^,  .,       n.v»  T-I       L-J      c 

Hope.  a^  Tythes,  neither  mall  any  Tythes  be  paid  or 

H.8  Jac.C.B.      Marriage  Good?. 

rot.  r.  i  op.  No  Tythes  (hall  be  paid  of  Aftermaths,Stub- 

St.a  E.6.  c.i  3.  y^  Or  likings  Of  Corn  without  fraud. 

No  Tythes  ihall  be  paid  of  Birds  or  Beafts 

KoJls  1.640.  q.   .  J 

11,13,16,17.   c"at  are  J***  nature,   occ.  unlels   they   be 
Lit.  Rep. 3*1 1.    ^d. 

More  $0$.  Tythes  (hall  not  be  paid  of  Broom  or  Gorft 

tifed  for  fuel  within  the  Pariih. 


CHAP.    XFIK 

The  thirteenth  Chafter  /hews  what 
force  Cuftom  has  >  as  well  in  the  form 
and  manner  of  Tything  ,  as  in  the 
discharge  of  the  payment  thereof ; 
and  where  in  Cuftow  and  Prefcripli- 
on  differ. 

iQY  the  Statute  of  i  E.6.  it  is  enacted,  That 

v  Tr^t  *£'*&**'.  M  frr 

wanner  9fTj-  thenct '.forth  truly  and  juttly  ,  without  fraud  or 
•thug.  guile. 


Chap.ij. 

guile  divide,  fet  out^  yield  and  fay  all  manner 
of  their  predial  Tytbes  in  their  f  roper  kinds,  as 
they  fliould  arife  and  happen  in  Juch  manner 
and  forma*  had  been  of  right  yielded  and  paid 
within  forty  years  next  before  the  making  of 
the  f  aid  Aft,  or  which  of  right  or  of  cuflom 
ought  to  have  been  paid. 

In  this  A6t  there  are  three  qualifications. 

i.  Itinjoyns  the  payment  of  fuch  Tythes,  as 
had  for  forty  years  then  paft  been  of  right 
yieledand  paid. 

x.  Such  as  of  right  ought  to  have  been 
paid. 

3.  Such  as  by  Cuftom  ought  to  have  been 
paid. 

Tythes  due  by  Cuftom  are  of  two  kinds. 

I.  Where  there  is  a  modm  decimandi ,  and 
by  Cuftom  Mony3  or  fbme  other  thing,  is  paid 
In  lieu  of  Tythes. 

i.  Where  Tythe  hath  by  Cuftom  been  paid 
of  things  not  ty  thable  ,  as  of  Lead  in  Derby- 
fhire  ;  Tynn  in  Devonshire  and  Covn-wal ;  fifli- 
ing  in  the  Sea,  as  in  South-wales ,  where  the/rj'^  h ' the , 
Cuftom  is,  That  if  the  Parifhioner  of  one  Pa-  ^^  '  j  : 
rifh  land  his  Fifh  in  another,the  Tythes  are  divi 
ded  between  the  Parfbn  of  the  Pa  rifh  where  the 
Fiflier  lives,  and  the  other  where  he  landed 
his  Fifh  ;  but  if  the  Parifhioner  land  his  Fifh  in 
the  Parifh  where  he  himfelf  dwells ,  then  the 
Rector  of  that  Parifh  has  the  whole  Tythes. 

And  I  have  heard  that  in  fbme  Countries  Tythe  Ah. 
they  pay  Tythe-Ale,  and  Tythe  of  Limekilns,  Rolls  1.642. 
&c.  which  in  their  own  natures  are  not  ty  tha 
ble.     Tythe-Ale  is  faid  to  be  paid  at  Market- 
Raifing  in  Lincolnfirire. 

P4  And 
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And  as  by  Cuftom  things  may  be  made  tyth 
able,  which  in  their  own  natures  are  not  fb  ; 
or  one  thing  may  by  Cuftom  be  paid  in  fatif- 
faction   or  difcharge   of  another:  So  Cuftom 
hath  a  great  influence  upon  the  form  and  man 
ner  of  Tything,  for  the  dire&ion  of  the  time, 
place,  and  order  of  payment  of  Tythes. 
jfmt          Anc]  as  Cuftom  may  make  things  tythable, 
T)'tbing,v>kcre    Wj1;c;1  of  their  own  nature  are  not  tythable  ;  fb 
a  Cuftom  of  a  Province  ,  County,  or  Hundred 
p/iay   difcharge  the  payment  of    Tythe  of  a 
thing  which  in  its  own  nature  is  tythable  ,  fb 
there  be  a  competency  for  the  maintenance  of 
the  Miniftry  befide, 

Hob.  166-:  And  therefore  in  the  Wilds  of  Kent  and  Suf- 

Bulftr.  2.?. 45".  fex  .they  do  pretend  by  Cuftom  to  be  free  from 

the  payment  of  Tythe  Wood,  or  any  thine;  in 

cap.ult.  .       rr  .  j  r    -     r          \  s*  •        u 

Rolls  i  6 A.*  b  ijeLJ  °*  Jt '  anc*  *°  in  federal  Countries  they  pay 

i.&p.y,c|fl.    no  Tythes  of  their  Milk,  D  tint  on  verf.  Moyle* 

Co.u.i^.av   Finch.  36  Eliz. 

Cuftom  to  fay        ^ncj  as  Cuftom  may  prevail  in  not  Tything; 

T-*% M"**  ^°  ^  may'  as  ^as  been  fiiid,  make  things  tytha 
ble  which  in  their  own  natures  are  not  tytha 
ble,  as  the  Rent  of  Houfes ,  Pigeons  eaten  in 
the  Houfe,  Wood  (pent  in  the  Houfe :  And 
by  Cuftom  Tythe  may  be  paid  of  Salt ,  Brick, 

^;  Lime,  Ale,  Chickens,  and  other  things  not 

tythable. 

Difference  be~        Now  the  difference  between  a  Cuftom  and  a 

twenCuJlom  Prefcription  is  this ;  every  Cuftom  muft  have 
Prejcn'pti-  (]jmcnfion,  and  alledgcd  to  be  within  fbme  cer- 
'tain  Piovince,  County,  City,  Hundred,d^c.  for 
if  it  be  a  general  Cuftom  of  England,  it  is  Com 
mon  Law,  and  fuch  Cuftom  muft  be  common 
to  all  within  fuch  limits ;  but  if  it  be  confined 
to  one  certain  Peribn,  Houfc,  Land,  or  other 

thing. 


en. 


217 

thing,  there  it  becomes  a  Prefcription  which  is 
a  younger  daughter  to  Cuftom  ;  and  therefore 
when  a  man  comes  to  plead  a  Cuftom  ,  the 
manner  of  pleading  is  to  alledge ,  that  within 
fuch  a  County,  Hundred  or  Town,  there  is , 
and  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  hath  been  fuch  a 
Cuftom  ufed  and  approved  in  the  fame  ,  that  is 
to  fay,that  &c.  alledging  the  Cuftom  as  it  is. 

But  when  you  come  to  plead  a  Prefcription,  Ho»  to 
you  only  alledge  that  you ,  and  all  thofe  whofe  ^eftriftim. 
Eftate  you  have  in  fuch  Lands ,  have  time  out 
of  mind  paid  fb  much  annually  to  the  Parfbn 
of  D.  in  full  fatisfa&ioir  and  exoneration  of 
all  the  Tythes  arifing  upon  the  (aid  Lands , 
&c. 

So  that  Cuftom  and  Prefcription  differ  in  Wherein  Cufom 
thefe  things,  that  Cuftom  muft  be  limited  and  ^jtf*^ 
confined  to  fbme  certain  place  ,  Prefcription  is  m 
at  large  ;  Cuftom  is  Common  to  all  the  Perfons 
and  Lands  within  the   limits   wherein   ir  is  al- 
ledged,  but  Prefcription  is  confined  to  certain 
Perfons  or  Things :  But  in  this  they    agree, 
That  they  muft  be  conftant  without  interrup 
tion,  and  perpetual  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary  ;  for  if 
there  have  been  frequent  interruptions  ,  there 
can  be  no  Cuftom  or  Prefcription  obtained  ; 
but  after  a  Cuftom  or  Prefcription  is  once  duly 
obtained,  a  difturbance  for  ten  or  twenty  years  i  Inft.i  i4.  b. 
fhall  not  deffcoy  it  j  for  Multiplex  mterntptie  *  Infttfjsv 
non  tottit  frafcript wnem  femel  obtentam.  a  Inft.^4/? 

But  I  muft  here  obferve  to  the  Reader  ,  that  How  tjye  £^_ 
though  the  Civil  and  Ecclefiaftical  Laws  do  \&R*pic*lLerms 
fome  Cafes  take  notice  of  Cuftom  and  Prefcrip-  Icok  upon  Cu- 
tion  j  yet  in  this  they  differ  from  the  Com-ftoms  and  Pre- 
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jn  what  they     mon  Law,  that  they  allow  a  ufage  for  forty 

differ  fnm   the          .§  tQ  ^  R          ,j  f  Qf  a  Cuftom  or  pre. 

Common  Law     ,  •    •  j.  i     •     T    i 

in  this  matter.  <cnpn°r"  grounding  their  Judgments  upon  a 
decretal  Epiftle  of  Pope  Alexander  the  Third, 
Anno  Domini  1180.  But  this  Kingdom  never 
allowed  of  that  Epiftle,or  yielded  any  obedience 
thereunto  :  So  that  as  well  in  Spiritual  as  Tem 
poral  Prefcriptions  and  Cuftoms,  if  they  come 
to  be  tried  at  Common  Law  ,  as  all  Prefcrip- 
t'.ons  concerning  Tyrhes  muft  be,  they  muft  be 
proved  to  have  been  ufed  beyond  the  memory 
of  any  man  to  the  contrary  \  for  if  any  man  li 
ving,  or  any  Authentick  Record,  or  other  evi 
dence  prove  it  was  otherwife  at  any  time  fmce 
the  fir  ft  year  of  Richard  the  firft  ,  which  was 
i  Inft.5j3..  Anno  Domini  1  1  8  9.  the  Cuftom  or  Prefcription 

fails. 

What  Influence  And  the  influence  Cuftom  anfi  Prefcription 
Ctifiom  andPre-  have  in  the  manner  of  Ty  thing  ,  is  confirmed 
fcription  have  ^  t|iree  fevera|  A6lsof  Parliament. 

J5bT*r        F*P>  *}  !te  S"«*<  cf*7  H.  8.  wttrety  it 

2.7  H.8.C.ZO.     ^  w^eift  TBat  every  Subjett  <?/England,d^. 
according  to  the  Eerie  (iaft  ical  Laws  and  Ordi 


nances  of  the  Cbtf'/c^fCj"  En  gland,  and  after  the 
laudable  'Ufages  and  Cu  Horns  of  the  Parifh  ,  or 
other  place  where  he  d'jrelleth  or  occufieth^  Jhall 
yield  and  *>*iy  his  Tithes^  Offerings,  and  other 
Duties  of  Hsly  Churchfac. 

By  this  ^ratutc  the  Ecclefiaftical  Laws  and 
Canons  are  affirmed  for  the  payment  ofTythcs; 
but  in  fuch  Cafes  as  they  are  contrary  to  the 
Common  Law,  or  Cuiloms  of  the  place,they  do 
not  bind. 

Next  this  A£fc  confirms  and  allows  all  U- 
fages  and  Cuftoms  of  the  place  where  the 
Tythes  arife,  which  are  to  be  preferred  before 

all 
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all  Canons  and  Conftitutions  in  manner  of  Ty- 
thing. 

The  next  Statute  is  that  of  3*  H.  8.  where-  32^8.0.7; 
by  it  is  ena6ted,7jto  every  Perfon,&c.  jhall  ful 
ly,  truly i  and  effectually,  jet  out,  yield  to  fay  aU 
and  fngular  Tythes  and  Offerings  aforefaid , 
according  to  the  lawful  Cuftcms  and  Ufages  of 
the  Parties  and  places  where  fuch  Tytues  or 
Duties  jhmld  gnw,  artfe,  come,  or  be  due. 

This  A6t  ftejns  only  to  extend  to  cuftomary 
Tythes,  and  fb  duth   the  Statute  of  2.  E.  6.  2.E,d.c.i3J 
which  isy 

That  every  of  the  Kings  Subjects  foouldfrom 
thenceforth  ,  truly  and  juftly ,  without  fraud  , 
or  guile,  divide,  Jet  out,  yield  and -pay  all  man- 
ner  of  their  fredial  Tythes  in  their  proper  kind 
as  they  arife  and  happen,  in  fuch  manner  and 
form  as  h*th  been  of  right  yield£d  and  paid 
within  forty  years  next  before  the  makingof  the 
f aid  Aft,  or  of  right  or  cu ft  om  ought  to  have 
been  paid. 

But  more  of  thefe  Statutes  in  their  proper 
place.  I  (hall  now  proceed  to  fhew  what  Li 
berty  and  Priviledge  the  Parfbn ,  Vicar,  &c. 
hath  in  the  Grounds  where  the  Tythes  arife , 
for  the  drying,  ordering  ,  and  carrying  away 
their  Tythes. 


CHAP. 
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fourteenth  Chapter  Jhews  what 
Triviledgt  and  Liberty  the  Tarfon^ 
Vicar  ,  8cc»  hath  in  the  ground 
where  the  Tythes  arife^  for  the  dry- 
ing*  waking,  ordering  and  tarrying 
away 


i  E.S.cap.i  3-  IT)  Y  the  Statute  of  i  E.  6.  it  is  cna&ed,  That 
What  pnvi-  £j  at  the  Tj  thing  time  of  fredial  Tythes,  if 
ledge  the  Pur-  fa^u  fa  [avjful  for  every  party  to  'whom  any 
(on  6cc.  hath  in  J_,  ,  ,  J  ,J  .  ,  J  t  ,  .  •/  p  y 

//?e  L^W^J         Tythes  ought  to  be  paid,  or  his  Deputy,  or  o  er« 

where  tkeTjtker  vant^  to  fee  the  fad  Tythes  to  be  fet  forth  and 
grow.  fevered  from  the  nine  parts,  and  the  fame  quiet 

ly  to  take  and  carry  a-way. 

This  Statute,  as  to  the  taking  and  carrying 
away,  feems  only  declarative  of  the  Common 
Law  :  But  as  to  coming  upon  the  Lands  to  fee 
the  Tythes  fet  forth,  feems  to  me  to  be  a  new 
Authority  given  by  this  Law,  for  the  Owners  of 
the  Land  are  de  jure  bound  to  fet  forth  their 
Tythes  duly  and  rightly  ;  and  if  they  fail  there- 
Rolls  2.  302.    in*  tne  Parfbn,  Vicar,  &c.  have  their  remedies  j 
q.i5>.  and  if  the  Parifhioner  do  juftly  and  truly  fet 

forth  his  Tythes,  although  the  Parfon,  Vicar, 
dec.  be  not  prefent,  or  had  no  notice  given  him 
to  be  prefent,  yet  this  had  been  a  good  fetting 
forth  before  this  Statute  :  But  it  is  a  fair  and 
juft  way  to  do  it  in  the  prefence  of  the  Parfon, 
Vicar,  &c.  And  note,  This  Act  is  warily  pen 
ned  in  the  fingular  number,  that  the  party  him- 
fclfj  his  Agent  or  Servant  may  come  to 

fee 


fee  the  Tythes  fet  forth,but  muft  not  come  with 
a  greater  number. 

And  note,  That  the  Parfbn,  Vicar,  Impro- 
priator  or  Farmer  cannot  come  himfelf,  and  fet 
Forth  the  Tythes  without  the  licence  and  con- 
fent  of  the  Owner  of  the  Corn,  Hay,&:c.  for  if  % 

the  Parfbn,  Vicar,  &c.   fhall  of  his  own  head 
Ty the  the  Corn,  Hay,  &c.  of  any  Land-hold 
er  within  his  Parifli,  &c  and  carry  it  away,  he 
is  a  Trefpuflbr,  and  an  Action  will  lye  againfl  j^g  po; 
him  for  it. 

But  a  Parfbn,  Vicar,  &c.  may  de  communi  Lindwood  c. 
jure,  after  the  Tythes  are  fet  forth ,  come  him- 
felf,  or  his  Servants,  and  fpread  abroad,  dry  and 
Hack  his  Corn  ,  Hay  ,  &c.  in  any  convenient 
place  or  places  upon  the  ground  where  the  fame 

frew,till  the  fame  be  fufficiently  weathered  and 
t  to  be  carried  into  the  Barn,&c  But  the  Par 
fbn,  Vicar,  &c.  mull  not  take  a  longer  time  for 
the  doing  thereof  than  what  is  convenient  and 
neceffary ;  and  what  fhall  be  faid  a  convenient 
and  neceflary  time,  the  Law  doth  not,  nor  can 
define  ;  for  the  quantity  of  Hay,  Corn,&c.  and  J1  E.  4.  £.  a. 
the  Weather  in  this  cafe  is  to  be  confidered ;  Rwlls  l>  6^' 
and  what  fhall  in  this,  and  all  other  cafes  of  like 
nature  be  faid ,  a  reafbnable  and  convenient 
time  is  to  be  determined  by  the  Jury ,  if  the 
point  come  in  iffue  triable  by  a  Jury ;  but  if  it 
come  to  be  determined  upon  a  demurrer,  or  o- 
ther  matter  of  Law,  the  Judges  of  the  Court 
where  the  caufe  depends  are  to  refblve  the 
fame. 

And  if  the  Parfbn,  Vicar,  6tc.  (hall  exceed  a 
convenient  and  neceflary  time  in  the  drying, 
ordering,  and  carrying  away  their  Tythes  j  and 
the  Parilhioner  (hall  receive  damage  thereby  ; 

an 
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Hughes  Rep.  an  Aclion  of  the  Cafe  will  lye  againft  them  for 
3  2.9-  their  negligence  in  this  behalf. 

*£|  3+£  But  no  Aftion  will  lye  againft  the  Parfon, 

tampet/vcrf.  Vicar,&c.  infucha  cafe,  unlefs  the  Parifhioner 
Woodner,  P.  i  have  duly  fet  forth  his  Tythe,  and  given  notice 
Car.i.j.R.  per  thereof  to  the  Parfon,  Vicar,  &c. 

And  the  Parfbn,  Vicar,  &c.  may  carry  his 
Halfe7  H$  T7tnes  from  tne  ground  where  they  grew,  ei- 
Car.i/B.ii.  tner  by  the  Common  way, or  any  fucii  Way  as 
Rolls  1.643.  *he  Owner  of  the  Land  ufeth  to  carry  away  his 
x-3-  nine  parts. 

But  if  the  Owner  of  the  Soil ,  after  he  has 
duly  fet  forth  his  Ty thes,  will  ftop  up  the  ways, 
and  not  fufter  the  Parfbn,  Vicar,  &c.  to  carry 
away  his  Tythes,  or  to  fpread  ,  dry  and  ftack 
them  upon  the  Land,  this  is  no  good  fetting 
forth  of  his  Ty  thes  without  fraud  ,  within  the 
Statute  of  i  E.  6.  but  that  the  Parfbn,  Vicar,<5cc. 
or  other  Owner  or  Farmer, may  have  an  A6Hon 
upon  the  faid  Statute,  and  may  recover  the  tre 
ble  value ;  or  may  have  an  Action  of  the  Cafe 
for  fuch  difturbance,  as  I  conceive ;  or  he  may, 
Bul/tr.i.ioS.  ^ne  w^>  break  open  the  Gate  fence,&c.  which 
hinders  him,  and  carry  away  his  Tythes,but  in 
that  he  muftbe  cautious  that  he  commit  no  Riot, 
nor  break  any  Gate,  Rails,  Lock,  Hedges,  more 
than  neceffariiy  he  muft  for  his  paflage. 

And  note,  That  the  Parfbn,  Vicar, &c.  when 
he  comes  with  his  Carts,  Teams,  or  other  Car 
nages  to  carry  away  his  Tythes,mufl  not  fuffer 
his  Horfes,  Oxen,  &c.  to  eat  and  depafture  the 
Grafs  growing  ia  the  grounds  where  the  Tythcs 
arife,  much  lefs  the  Corn  there  growing  or  cut; 
but  if  his  Cattle  (zs  cannot  be  avoided  )  do  in 
their  paffige,?.gamfl:  th«  will  of  the  Drivers,here 
and  there  fnatch  fomc  of  the  Grafs,  dec.  this  is 
excufable. 

And 


Chap.i5. 

And   if  the   Parifhioner   duly  fet  forth  his  Ro^s  1.284. 
Tytheof  Hay  or  Corn,  and  will  not  permit  the  f-iK 
Parfbn,  Vicar,  &c.  to  make  the  Hay,  or  fpread 
and  dry  the  Corn,  as  he  ought,  it  amounts  to  a 
fubflraclion  of  the  Tythes,  and  the  Parfbn  may 
fue  for  the  fubftra&ion  of  iuch  Tythes  in  the 
Spiritual  Court,  and  no  Prohibition  lies  in  this 
Cafe. 


CHAP.     XV, 

The  fifteenth  Chapter  /hews  to  what 
Charges  the  Glebe- lands  belonging 
to  a  ReEtory ,  and  the  Tythes  are 
Stdjeft. 

I  R  Ed-ward  Coke  tells  us,  Quo  A  mdlus  fro  ^  Inft.^4  r 
decimis,  fjt^e  fimt  /pirituates,  de  alicjUa  re- 
paratione  pontis,  feu  aliquibus  oneribtts  tempera- 
Mm  onerari  Met. 

That  l  ythes  being  Spiritual,  were  not  lub- 
jeA  to  Temporal  Charges  at  the  Common 
Law. 

And  Sir  Edward  Coke  is  of  Opinion  ,  That  2.  Inl.tf+i 
at  this  day,  if  Tythes  be  in  the  hand*  of  Tem 
poral  men,  they  are  by  reafbn  of  them  contri- 
butary  to  Temporal  Charges. 

And  upon  a  Doubt  of  Mr.  Juftice  TelvertWi  p.y  Car.  i 
who  w"as  JuiHce  of  Affife  in  the  BiSioprick 
of  Durham  ,  as  Sir  Nicholas  Hide,  heretofore 
Chief  Juftice  of  the  Kings  Bench  ,  has  report 
ed  ,  it  was  refolved  by  ail  the  Judges  of  Eng 
land  i  that  Tythes  are  at  this  day  chargeable 

with 
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with  all  charges  impofed  by  any  A6lof  Parlia 
ment,  wherein  they  are  not  excepted,  as  upon 
the  Statute  of  43  Eliz,.  to  the  poor ,  and  to 
maimed  Souldiers,  Kings  Bench,  Marfhalfey  , 
Bridges,  &x.    But  they  are  not  fubje&  to  any 
Styles  1 52.  per  Charges  Temporal,at  or  by  the  Common  Law. 
And  fo  it  was  ktely  held  by  my  Lord  Chief 

filtchler  J.uftict"  Hale>>  and  the  Cjurt  of  **»&  Bench  > 
T.I  675.B.R.  f°r  Watch  and  Ward*  and  Repair  of  the  High- 
per  Hunt.  ways  :  And  this  Cafe  then  vouched  by  the 

Chief  Ju  trice. 

Firf -fruits.  But  Tythes  at  this  day  are  fubje6r,   to  pay 

See?nore  of  this  Firft-fruits  or  Annates,  in  Latin  Primitit,  which 

are  the  firft  years  profits  of  every  Spiritual  Be- 
TwtiJS,  4  Inft.  ^  *»        i  •    T  • 

120  iii.         nehce  at  a  new  Incumbents  Entry  into  his  Li- 

*  Cowel  verbo  ving*j  they  were  anciently  exacted  by  the  Pope 
Jnnates.  of  Rome^  when  he  had  fmall  Revenues  to  jfup- 
H<™>  tkefe  differ  pOrttne  publick  charge  of  his  place.  And  Pety- 
jrom  the  Firfl-  jore  Virgil  tells  us,  Cxterum  nullum  inventum 
frtttts  under  the  .6  . 

Law  VideTho.  majows  Romano  Pontipci  cumula'vit  opes  yuan* 

Aquinas  ao,  i<c,  annatum  quas  vocant. 

7  8  6, Art .4.  '  And  Polydore  Virgil  tells  us,  that  Pope  Boni- 
Polyd.Virgil.  face  the  Ninth  firft  introduced  them,though  o- 
De  iwntiw  therg  afcr;tethcm  to  Jobnd*  ^^<I. 

rerwnA.i.Q.'L.          _       r  r      •**      .    .         /      j  .  . 

^2  But  lome  are  or  an  Opinion  (and  not  With- 

'  out  reafbnj  that  Annates  were  much  aacienter 
then  Pope  Boniface  the  Ninth,  who  entred  up 
on  the  Papacy  in  the  year  i  589.  and  %£0the 
21.  not  till  the  year  1410.  But  it  appears  by 
our  Parliament  Roils,( which  are  infallible  Evi 
dence,)  that  this  payment  had  rought  England 
in  the  2$tb  year  of  the  Reign  of  E.  3.  which 
was  in  the  year  of  our  Lord  i  J  jT  i  •  in  which 
year  there  was  a  complaint  made  by  the  Com 
mons  in  Parliament, that  the  Pope  had  referved 
tj  his  own  Collation ;  as  well  the  Abbie*and 

Priories, 
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friories,  as   alfb  all  other  the  great  Benefices, 

whereof  any  Ecclefiaftkal  or  Religious  perfbns 

had  the  Patronage  ;    and  that  he  had  lately  re- 

ferved  all  the  Dignities  in  England^  and  the 

*  Provenders  in  Cathedral  Churches,by  which  *  Prettndt,  I 

means  trie  Pope  had  the  Firft-fruits  of  all  the  %?ofe- 

faid  Benefices.  By  this  complaint  it  fhould  feem 

the  Pope  had  yet  got  in  but  one  Leg,  that  is* 

to  have  the  Firft-fruits    of  thole  Livings ,  to 

which  he  himfelf  collated  :    A  pretty  piece  of 

Simony  ! 

In   the  jotb   year  of  the  fame  King,  the  Ami*  13  76. 
Commons  renew  their  complaint  again,  and  Rot.Parin.io a, 
amongft  many  grievances  from  the  Court  of  &£H'4'nu<ZI' 
Rowe9  there  complain'd  of,  one  is,    That  the  l  ^\'' 
Popes  Collector  that  year  (a  thing  never  be- 4R.^ 
fore  done)  had  taken  the  Firft-fruits  of  every 
Benefice  whereof  he  made  provifion  or  colla 
tion,    whereas  he  was  u'fed  to  take  Firft-fruits 
only  of  Benefices  vacant  in  the    Court    of 
Rome. 

And  9  H.  4.  caf.%.  not  in  the  print,there  is  a 
Statute  exprefly  againft  payment  of  them  upon 
the  pain  in  the  Statute  of  Provifbrs,  which  is  a 
Premunire. 

And  if  Walfingbam  fays  true,  fummus  Ton-  H\. 
tifex  (Anno  i  3 16.)  refervavit  Camera  fua9  p.34,451. 
frimos  fruftus  beneficiortim  omnium  in  Anglia, 
per  triennium  vacantium. 

So  that  it  is  apparent,that  in  fbme  cafes  Firft- 
fruits  were  paid  long  before  Boniface  the  ytb9- 
or  John  the  21^;  but  perhaps  the  Pope  beibre 
them  had  not  made  it  an  univerfal  payment. 

Thefe  were  often  complained  of,  as  a  great 
oppreflion  upon  the  Clergy,  as  Henricris  Hofti- 
who  lived  in  the  time  of  Pope  Alexander 
Q,  th'e 
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the  4^,  witnefleth  ,  but  however  upon  the  a- 
bolifhing  of  the  Popes  Ufurpations  here  in 
England,  the  poor  Clergy  were  not  acquit  of 
this  exaction,  but  the  fame  was  by  the  Statute 

St.ims.c.3.  of  2.6  H.8.  letled  upon  the  then  King  and  his 
Succeffors. 

The  Firft-frtiits  are  not  here  in  England 
rated  at  the  full  and  utmoft  value  of  the  Living 
they  are  to  be  paid  for,  but  according  to  the 
valuation  taken  and  made  in  the  faid  xo'year  of 
K.//.8.  and  now  ufed  in  the  Firft-fruits  Office. 

i  El  cap-4.  ^nc^  ^fe  Firft-fruits  are  by  a  Statute  made 

I  Eliz,.not  to  be  faid  all  at  once ;  but  one  quar 
ter  of  them  is  to  be  faid  at  the  end  of  fix 
months  from  the  time  of  the  Induft ion ^CoUation^ 
&c.  another  fourth  fart  at  the  end  of  twelve 
months^  another  fourth  fart  at  the  end  of  eigh 
teen  months ,  and  the  latf  quarter  fart  thereof 
at  the  end  of  two  years. 

i  Eliz.cap.4.  And  byaStatute  made  i  Eliz,.  all  Vicarages 
not  exceeding  ten  pounds,  and  all  Parlbnages 
not  exceeding  ten  marks,  according  to  the  va 
luation  in  the  Firft-fruits  Office,  are  difchargcd 
from  the  payment  of  Firft-fruits. 

And  if  an  Incumbent  dye,  or  be  legally  re 
moved  out  of  his  Living  without  fraud,then  af 
ter  fuch  death  or  removal ,  the  remaining  half 
yearly  payments  of  the  Firft-fruits,which  were 
not  become  due,  are  difcharged  by  the  (aid  Sta 
tute  of  i  E//&. 

Sr.2.6  H.S.C.S.        And  by  that  Statute  the  Dean  and  Canons  of 

when  tke  Ftrft-  Windfor  are  difcharged  of  the  payment  of  Firft- 
funsoretibe    fr^. 

And  by  the  Statute  made  in  the  i6th  year 
of  //.S.  before  mentioned,  it  is  enacted  ,  That 
every  Archbifiof,  Bijhop,  Dean  ,  Prebendar)^ 

Arch- 
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Archdeacon,  Parfon,  Vicar  &c.  before  he  have 
any  actual  or  real  pofjejfion  ,  or  medling  'with 
the  profits  of  hts  Living  (this  muft  be  between 
InftituticnyCollation  and  Induction)  muft  fay  or 
compound  for, and  give  fecurityfor  the  payment 
of  its  Fir  ft -fruit  s>  in  the  Firft-ftuits  Office, 
And  that  an  Obligation  taken  for  the  jams 
fjould  be  of  the  force  of  a  Statute  of  the  Staple, 
and  that  if  any  fuch  p refuine  to  enter  into  hts 
Living  before  fuch  payment  or  fecurity  given^or 
composition  made^he  is  to  forfeit  double  the  value. 

But  his  Majefty  and  his  Royal  Predecefibrg 
have  not  been  fevere  in  this  cafe  to  take  the 
penalty ,  but  upon  failure  their  Officers  of  the 
Exchequer  have  fent  out  Procefs  to  the  Sheriff, 
to  put  the  negligent  Parfbns,Vicar9,&c.in  mind 
of  this  duty  ,  and  upon  coming  in  and  paying 
the  charge  of  the  Procefs,and  paying  or  giving 
fecurity  for  the  Firft-fruits,they  are  difcharged. 

But  the  ParfbnSjVicarSj&c.muft  be  careful  to 
pay  in  their  half  yearly  payments,  as  the  fame 
become  due,andtake  up  their  bonds,orelfe  new 
Procefs  will  iffue  to  the  increafe  of  their  charge. 

Perhaps  fbme  may  be  fb  curious  that  they  Why  Vi 
willdefire  to  know,  why  Vicarages  not  exceed-  *re  cha 

ine  ten  pound  fhould  be  freed  of  this  ch-a^ge, -^fJn  th* 

j  T-»    r  c  i     n_      u  FtrftJfiuit 

and  Parfonages  or  ten  marks  ihould  pay  them :  0^  than 

Now  the  rea(bn  of  that  was ,  that  the  Vica-  ]P*ifm*g*t. 
rages  in  time  of  Popery,  and  when  the  Valua 
tion  was  taken,  had  a  great  income  by  volun 
tary  Offerings ,  which  falling  to  little  or  no 
thing  upon  thediffolutionof  Monafteries,  this 
favour  Was  afforded  them  in  their  Firft-fruits. 

The  next  charge  Parfons  and  Vicars  are 
fubjecl:  to,  are  the  Tenths,  that  is, a  tenth  part 
t>f  the  yearly  value  of  all  their  GKurch  Livings  j 


Jt  jbouldfeem 
thefe  were  im- 
fofed  by  Boni 
face  8.  to 
maintain  his 
Wars  in  Sicily. 
Extravag.  com. 
li.  3. p. 2, 5) 6. 


Stat.i5  H.  8. 


St.i5  H.8.C.3- 


St.i  &  3 
cap.  2.0. 
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this  payment  was  firft  exa&ed  from  thefejergy 
by  the  Pope  about  the  twentieth  year  of  E.  i. 
and  a  Valuation  was  then  made  by  his  autho 
rity  of  all  Church  Livings ,  at  which  rate  the 
Pope  was  anfwered  his  Tenths ,  but  he  never 
had  any  Tenths  of  fuch  Land  as  was  given  to 
the  Church  after  that  time.  Thefe  payments  (as 
appears  by  our  Hiftories)  the  Pope  of  Rome 
fomenmes  granted  to  the  Kings  of  England, 
when  the  Kings  pleafed  them  ,  or  rather  when 
they  feared  their  power ;  but  upon  the  abolifh- 
ing  the  Popes  power,  which  was  in  the  15 th 
year  of  H.  8.  thefe  Tenths  were  given  to  the 
King  the  year  following  by  the  aforefaid  Sta 
tute  of  1,6  H.  8.  and  to  be  paid  at  Chriftmas 
yearly,  and  the  Bifhop  of  the  Diocefs  is  to  col 
let  them,  and  they  are  to  be  paid  according  to 
the  Valuation  taken  the  fame  year,  and  now  in 
the  Firft-fruits  Office ,  and  are  not  paid  that 
year  the  Firft-fruits  are  paid,  but  are  allowed 
out  of  them  ,  becaufe  'tis  intended  that  the 
King  has  the  whole  years  profit. 

But  immediately  upon  the  Reformation  many 
Clergy  men  fcrupled ,  and  denied  to  pay  thefe 
Tenths  to  the  King,  being  a  duty  properly  due 
to  the  Pope,  and  therefore  the  refufal  or  neg- 
le&  to  pay  them  to  the  King,  being  certified  by 
the  Bifhop  that  had  the  Collection  of  them ,  is 
made  a  Caufe  of  Deprivation  not  only  of  the 
Living,  for  ^hich  they  refufed  to  fay  their 
Tenths,  but  alfo  of  all  their  ffiritual  Prefer 
ments. 

But  by  the  Stat.  of  z  and  3  E.  6.  thatfeve- 
rity  was  moderated ,  fo  that  now  the  refufal 
or  neglecl  to  fay  them,  and  fo  certified  by  the 
£ijkop9  makes  only  that  Living  void,  for  which 

the 
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tie  Tenths  (hall  be  fo  refused.  But  his  Majefty 
and  his  Royal  Predeceflbrs  have  rarely  put  the 
feverity  of  this  Law  in  execution,but  make  out 
Procefs  in  the  Exchequer  to  compel  the  pay 
ment  :  however  fince  the  penalty  is  fb  great, 
every  Clergy-man  ought  to  be  very  careful  to 
avoid  the  danger. 

An  Aparitor  came  to  a  Parfbn  newly  indu 
cted,  and  told  him  he  rnuft  pay  his  Tenths  to 
fiich  a  per  (on,  naming  him,  at  fiich  a  day  and 
place  four  miles  off;  and  this  was  adjudged  no 
good  demand  to  make  his  Living  void,  within 
the  Statute,  but  (uch  demand  which  fhall  make 
a  Living  void  within  the  Statute,  muft  be  po- 
fitive  by  one  that  hath  power  to  demand  and 
receive  it. 

And  note,  that  the  Bifhops  Certificate  is  not 
peremptory ,  but  may  be  traver/ed  ,  and  the 
party  that  demands  the  Tenth  muft  be  fuffici- 
ently  authorized.  See  Cro.Eliz,.  80. 

There  is  a  Provifion  made  by  an  Aft  of  Par-  $t^7  H.g.  c.8. 
Uament  in  the  ij  Tear  of  H.  8.  for  thofe  In-  The, remedy 
cumbents  that  [hall  be  forced  to  fay  the  Tenths  where  the  Sue- 
due  in  the  time  of  their  Predeceffors,   that  they  "ffwt*y* 
may  levy  the  fame  upon  any  Goods  they  can  ™  pre£ce/or. 
find  of  their  PredeceJJbrs  upon  the  Church  Li 
ving',  and  if  they  be  not  redeemed  within 
twelve  days  after  they  frail  be  diflrained,  that 
then  the  fame  fhall  be  fraifed  by  two  or  three 
indifferent  perfons  tobefwern,  and  fo  many  of 
them  fold  as  Witt  fatisfie  the  arrear  with  coft^ 
and  if  no  f uch  Goods  can  be  found,  then  the 
SucceJJor  to  take  his  remedy  again  ft  his  Prede* 
ctffor,  his  Executors  or  Adminiftrators  ,  or  o~ 
thers  to  whom  his  Goods  flail  come,   by  Bill  in 
Chancery, or  in  Aftjon  of  Debt  at  Common  Law. 
a  Y  There 
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Procuration.         There  is  another  cl^rge,  to  which  the  Par- 
fons,  Vicars,  &c.   are   fubjecl:  for  their  Church 

v iwJU1  ^l    Li V inSs'which  is  cal^  Procurations  or  Proxies ; 

3* 5  '    and  thefe  are  duties  due  and  payable  to  th6 

Bifhops  and  Arch- Deacons  at  the  time  of  their 

Vifitations,  which  are  not  paid  by  any  certain 

Rule,  but  by  fbme  ancient  Taxation  j  for  anci- 

Set  more  of  this  entty  l^e  Re^gi°us  Houfes  and  Clergy- men  at 

m$ tter  Lindw.  their  own  charge  entertained  the  Bifhops  and 

cap.  utfmgula   Arch-Deacons  in  their  Vifitations,  but  at  length 

EcclefuiHca,      t|ieir  attendants  were  fb  many,  and  their  trains 


^  j  i       fo  great,  that  the  Clergy  and  Religious  Houfes 
-non  made  by  °      .'      ..  .  ^vP-i        .  .         a        .    .          ^ 

Steph.  Langton  were  horribly  opprefled   with  entertaining  of 
e.bmt  1 222./£*  them  ;  to  avoid  which,the  Clergy  and  Religious 
Arcb-DeacQm    Houfes  came  to  this  compofition ,   every  one  to 
1:&.  pay  fuch  a   proportion  to  their  Vifitors  to  bQ 

es  freed  of  that  great  oppreflion  :  and  therefore 
in  their  trams,    .  -n    j   r         i  i_      -n    /•/••/- 

«ndf*y  but     tne  Canonilts  dehne  them  to  be,  Exhibttio  Jum- 

one  el  ay, and  to  puum  mcejjaricrum  fall  a  Prtlatis  qai  Diqccs* 

twite  n»  body.  fes  per agrandQ  Zcclepasfubjettas  vifitant,  and 

this  payment  is  continued  to  this  day,  noc  only 

of  thofe  Livings  which  are  ftill  enjoyed  by  the 

Clergy,  but  aub  of  the  Impropriations  being 

3-1  H.S.cap.  1 3.  faved  by  the  Statute  of  3  i  H.8.  and  confirmed 

by  the  Statute  of  34  H.  8.  and  remedy  given 

for  them   with   Cofts ,   both  in  the  Spiritual 

Court  and  at  Common  Law. 

Cap.Qupniam        And  note,  that  if  there  be  a  Parfbnage  and 

autem  verb.-      aVicarage  endow ed,there  is  but  one  of  them  to 

u.ia  tantum.      pay  Procurations,  but  which  of  them  muft  pay, 

is  to  be  directed  by  Cuftom,or  the  Indowment, 

if  extant. 

Note  likewife,  that  Donatives  are  not  to  pay 

Procurations, '  becaufe'  they  are  not  within'  the 

Vifitation  of  rh*  Ordinary ;  and  fo  for  free 

Chappels,  for  the  lame  rteforu 

v>t.,r  rS  And 
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And  if  there  be  a  Parfbnage  which  has  aCaP-Quamvis 
Chappel  depending  on  it,  that  is,  where  both lcxnaturie- 
are  in  the  Parfbns  cure,  no  Procurations  are  to 
be  paid  for  the  Chappel. 

Synodals  is   another  charge  upon  the  Par-  Synodals. 
fbns,Vicars,&c.  and  is  likewife  paid  to  the  Arch- 
Deacon,  not  by  any  certain  Rule,  but  by  Ibme 
ancient  Taxation  ;  fb  that  fome  pay  more,  and 
fbme  lefs. 

I  muft  confefs  I  cannot  find  how  this  pay 
ment  firfl  became  due  ,   but  by  the  name  it 
fhould  feem  to  be  a  contribution  to  the  Arch- 
Deacons  charge  in  the  Synods,  they  *  being  *  St.  Jerome 
anciently  elected  by  the  Deacons  themfelves  as in 
their  reprefentative. 

t  But  it  fhould  feem,  that  the  Arch-Deacons 
claim  thefe  Synodals  for  their  Eafter  Vifitation:  quem  induftri- 
and  the  Bifliops  have  laid  fbme  claim  to  them,  umnoverint,6c 
but,  as  my  Author  conceives,  without  any  juft  Archiadiaco- 
reafon,  the  Arch-Deacon  and  his  Officers  per- 
forming  the  Labour ,  and  undergoing  the 
Charge. 

Since  ¥my  firft  publi(hing  of  this  Book,  a 
learned  and  worthy  Divine  fent  me  a  Book, 
written  by  a  learned  and  ingenious  perfbn  a- 
rnongft  other  things  concerning  Synodals , 
whereby  he  expected  I  might  receive  fome 
fatisfa6Hon  concerning  the  Original  and 
Growth  of  them  ;  at  whofe  Candle  I  fhould 
thankfully  have  lighted  mine  own ,  if  it  had 
given  a  clear  light:  But  when  I  came  to  read 
the  Book,  I  found  the  Author  indeavoured  to 
prove  them  one  and  the  fame  with  the  Cathe- 
draical  Duty ,  whofe  reafons  to  that  purpofe  I 

by  no  means  fubfcribe  to. 


Cap.Quoniam 
autem  verr. 
oncra  Eccleii- 
aitica. 


Caufa  To.  q.5, 
Qnid  vero  & 
j> lac u it  ut  nul- 
jus  &  Condi. 
Braca  cap.  2. 
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Firft,  becaufe  Mr.Lindwood,  a  very  learned 
Civilian  and  Canonitt,  reckoning  up  the  onera. 
Eeclejiaftica,  tells  us,  Quadam  enim  funt  qu# 
dicuntur  Epifcopalia,  &  inter  hac  continentur 
Syneda:ict4m£athedraicum&c.fo  that  it  appears 
he  conceived  them  two  feveral  and  diftindb 
charges. 

Secondly,  the  Cathedraicum  is  by  the  Ca 
nons  retrained  not  to  exceed  two  (hillings,  and 
whereas  anciently  the  Bifhops  had  a  third  part 
of  the  Offerings,  and  in  confideration  thereof 
were  to  repair  the  Churches  ;  they  had  this 
payment  in  confideratjon  of  the  third  part  of 
the  Offerings,  and  were  acquitted  of  the  re 
pair  of  the  Churches.  But  I  could  never  learn 
that  the  Cathedraicum  was  ever  paid  in  Eng 
land:  and  the  reafbn  may  be,  becaufe  the 
Churches  in  England  have  always  been  re 
paired  by  the  Parifliioners  by  cuftom.  Now  the 
Cathedraicum  being  limited  to  two  (hillings, 
and  finding  upon  inquiry,  that  the  Synodals  are 
not  confined  to  any  certain  fum,  but  for  the 
moft  part  more  than  two  (hillings :  it  is  very 
improbable  that  they  are  one  and  the  fame. « 

Thirdly,  the  Cathedraicum  is  annexed  to 
the  Bifhops  Chair  ,  and  in  recompence  of  a 
duty  not  transferred  to  any  other,but  for  ought 
I  could  ever  learn,  the  Synodals  have  been  al 
ways  paid  to  the  Arch-Deacons :  and  therefore 
for  thefe  reafons  I  take  them  for  feveral  and 
cJUHnft  Duties  ,  as  Lindwood  feems  to  take 
them. 

The  fame  Author  gives  an  account  of  fbme 
difference  that  has  been  moved  between  the 
Arch-Deacons  and  the  Clergy,  whether  Procu 
rations  are  due  to  the  Arch-Deacons  when  the 

Bifiiop 


Chap,  15.    <SD?  JLato  of  € ptfje&  ^  j  j 

Bimop  vifits :  in  which  cafe  the  fame  Author 
has  given  his  VerdicT:  clearly  for  the  Arch- 
Deacons,  and  grounded  his  Opinion  upon  Rea 
fbn,  Cuftorn  and  Authority, 

Firft,  his  chief  and  only  reafbn  is ,  becaufe 
the  Arch-Deacon  pays  his  Tenths  as  well  for 
that  year  the  Bifhop  vifits,as  for  the  other  two  j 
and  therefore  he  concludes  it  very  reafbnable 
he  fhould  have  that  for  which  he  pays  Tenths : 

But  I  conceive  there  is  a  great  miilake  in 
this  Argument,  for  I  am  not  fatisfied  the  Arch- 
Deacons  pay  any  Tenths  for  their  Procurati 
ons,  but  for  the  Corps  annext  to  their  Arch- 
Deaconries  and  their  Jurifcli&ion ;  for  it  were 
againft  reafbn  to  charge  them  to  pay  Tenths 
for  that  they  eat  and  drink  in  their  Visitations, 
and  the  Tenths  ought  to  be  of  the  clear  profit ; 
but  where  the  Procurations  are  paid  in  mony  it 
(hould  feem  Tenths  are  due. 

But  admitting  upon  the  valuation  in  the 
2,6  H.  8.  the  procurations  were  valued  (for  in 
that  of  2,0  E,  i .  they  could  not  be  valued,  not 
being  then  reduced  into  Mony  ,  nor  of  long 
after)  then  the  Argument  runs  no  farther,  than 
that,  becaufe  the  Arch-Deacon  pays  a  tenth  TOc  extra- 1 
part  againft  reafbn,  therefore  the  Clergy  muft  com< 

1_  i      1 

pay  the  whole. 

But  the  reafbn  againft  the  Arch-Deacons  in 
my  judgment  is  much  ftronger.  I  (hall  not 
take  upon  me  to  examine  whether  their  Juri£ 
diclion  be  ordinary  or  delegated ;  I  will  admit 
Cuftom  has  made  it  in  fome  meafiire  ordinary, 
though  much  might  be  /aid  againft  it,  I  wiU 
Jet  that  point  pafs  unqueftioned ,  but  from  the 
beginning  it  was  not  fb.  But  let  that  be  as  it 
it  is  clear  there  was  no  Jurifcli6b'on  annexe 

tQ 
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per  le&is. 
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to  Arch-Deaconries  originally  ,  the  firft  ftep 
was  over  the  Deacons,  as  fhall  be  (hewed  here 
after  :  It  is  without  all  doubt,  that  Originally 
all  Jurifc3i6Hon  over  the  Clergy  was  in  the  Bi- 
fhops,  and  they  in  their  own  perfbns  vifited  the 
Churches  within  their  Diocefles ,  for  the  firft 
600  Years  after  Chrift. 

But  in  the  Fourth  Council  of  Toledo,  which 
was  held  about  the  6  3  of  h  year  after  Chrifts 
Birth  under  Honorhts.  i .  It  was  decreed,  Epif- 
copum  per  cunttos  Diocasfes  Tarochiafaue  fuas 
ferfingulos  annos  ire  oportet ,  what  to  do?  not 
only  to  eat  and  drink,  but  ut  exyuirat  quo  una- 
qu#qtte  bafilica  in  reparations  fui  indigeat.  But 
ft  ipje  aut  languore  aut  aim  occupationibus  im- 
flicattts  id  explere  neejiti'verit)  fresbyteros  fro- 
babilcs  nut  Diaconos  mitt  at  ^  qui  &  r  edit  us  Ba- 
f lie  arum  &  reparationes  &  Miniftrantium  <ui- 
tam  inquirant . 

This  is  the  firfl  Commiifion  that  I  can  find 
for  Bifhops  to  make  Subftitutes  to  inquire,  but 
the  Jurifclidlion  ftill  refer ved  to  the  Bifhop  to 
admonifb,  examine  and  punifli ;  but  here  is  no 
news  of  Arch-Deacons  as  yet  in  power. 

The  firft  news  I  hear  of  any  thing  tending 
to  any  Jurifdiftionem  was  over  the  Deacons, 
for  Gratian  tells  us,  Archidiaconus ,  Sub- 
diaconis  &  Levitts  ad  quern  itta  pertinet  Mi- 
nifteria.  Et  ad  ipfum  nunciat  Epifcopum  ex- 
ceflizs  Diaconorum :  So  that  it  feems"  the  petit 
Jurifdidtion  the  Arch-Deacons  begun  with  , 
was  to  infpecl:  the  behaviour  of  their  Brother 
Deacons ,  and  to  give  the  Bifhop  an  account 
of  their  mlfcarriages  in  the  nature  of  a  Moni 
tor  only. 


The 
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The  next  news  I  hear  of  them  is  a  com- 
plaint  againft  them,  Quod  in  plerifyue  Iccis  ipji  diaum  eft* 
fuper  T?resljieros  quandam  exerceant  domina- 
lionem  :  but  ftaid  not  there,  but  ab  eis  cenfum 
exigunt  ;  (which  the  Bifhops  could  not  do) 
whereupon  it  is  commanded  ,  quod  fmt  con- 
ienti  regularibus  difciplmis,  &  teneant  propri- 
am  menfaram  quam  ab  Efijcofjs  eis  injungi- 
iitr  5  hanc  per  perocbias  fuas  exercere  ftudeant, 
nihil  per  cuf.dttatem  &  avaritiam  pr#  fo 
ment  es.  Here  it  appears  that  they  had  gained 
fbme  imployment  under  the  Bifhop  over  fbme 
certain  Parifhes  ,  but  with  a  limited  Jurifdi6H- 
on  ,  they  muft  keep  their  meafures,  muft  not 
exceed  their  bounds. 

By  this  it  appears  that  the   Arch-Deacons  Hob.itf.-. 
are  meerly  Subftitutes  to  the  Bifhop,  and  what 
authority   they  have  is  derived  from  him  ,  his 
chief  Office  being  to  vifit  and  inquire,   ^  Ergo  dicuntur 
Epifcopo  nuntiare  ,   and  therefore  the  Bifhop  ocuii  Epifcopi. 
takes  what  caufes  he  pleafes  to  his  own  cogni 
zance,  and  leaves  (brae  petit  bufmels   to  the 
determination  of  the  Arch-Deacon.    This  be 
ing  granted  ,  which  cannot  be  juftly  denied, 
it  is  againft  all  the  reafon  in  the  world  ,  that 
the  Bimop  by  eafing  of  himfelf  by  appointing 
a  deputy  Vicar  or  Vicegerent  fhould  double 
the  charge  upon  his  Clergy. 

As  for  the  Cuftom  alledged  for  this  duty, 
before  I  give  an  Anfwer  to  it,  it  will  be  ne- 
ceflary  to  examine  how  the  Canon  Law  Hands 
in  the  point, 


And"  by  our  own  Provincial  Canons  I  find  Op.nt 
it  is  efpecially  provided,  that  the  Arch-Deacons  EcclefiafKca. 
fli^uld  receive  ^no  Procurations  ,  nifi  Ilk  die 
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quo  perfonaliter  vifaant  Ecclefiam  procuran- 
tem  y  and  it  goes  further5«ec  redemptionem  pro 
<vifitatione  prsefumant.  What  can  be  more 
clear  ?  and  what  can  this  redemption  mean,but 
Procurations  in  Mony  as  is  now  ufed  ? 

And  theGlofs,  to  make  ftill  more  clear,  tells 
Verbo  vifita-  you,  forfan  quia  Epifcopus  eodem  Anno  vifita- 
tione.  ryft  &  fufpendebat  Jurifdittionem  Archidiaco- 

ni ,  &  fie  Archidiaconus  <uult  ab  eis  aliquid  lo 
co  procurations  exigere  quod  non  licet ,  ut  hie  , 
ubi  non  fuijltafvit. 

And  by  another  Canon  made  by  John  Sir  at" 

ford  Archbi(hop  of  Canterbury  and  his  Clergy, 

about  the  year  1345^  it  is  forbidden.     Ne  quis 

Cap.  Quamvis  procurationem  ratione  vifitationis  (olvendam  ab 

lex  naturae.       aliqua  prtefumat  recipere  Ecclefia  ,   nifi  vifita- 

tionis  officium  diligent er  eidem  impenderitifcru- 

tatis  perfonaliter  &  injpectis  per  ipfum  cum 

effefttt  qua  fuerint  indaganda.     l^de  4  Concil. 

Later,  jub  Innocent  3.  ca.%  3.   to  the  fame  pur- 

pofe. 

By  this  Canon  likewife  there  is  no  Procura 
tions  to  be  paid  without  perfonal  Vifitation, 
but  for  the  better  underftanding  of  this  Canon 
I  muft  obferve  to  the  Reader  that  there  is  two 
verb      otner  ^rts  °f  Procurations,  the  one  by  Pacl:  or 
Ratione  vifi-    Covenant,  the  other  by  Cuftom ,  that  are  no 
utionis.  ways  related  to  Vilitations ,  and  therefore  the 

Canon  well  difan.gui{hes>rationeeuifitationis. 

And  after  that  Canon  has  taken  care  for 
moderating  the  exceflive  charge  of  the  Vifitors 
in  their  Vifitations,  it  leaves  it  to  the  choice  of 
the  vifited.  An  in  pecunia  quantitates  folita^ 
•<vel  in  vittualibus  <vifitantes  eofdem  voluerint 
trocurare,  optionem  referi/amus. 

And 
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And  Mr.  Lindwood  tells  us,  in  thole  days  it  Verb.  Solet 
was  a  comriion  ufe  in  England,  that  the  Arch-  folvi* 
Deacon  received  in  Mony,  nomine  frocuratio- 
ms  (even  fhillings  and  fix  pence,  that  is,  Eigh 
teen  pence  for  himfelf  and  his  Horle ,   and  Six 
fhillings   for    his    fix    Attendants    and  their 
Horfes. 

There  is  by  the  fame  Canon  provifion 
made ,  that  where  there  is  a  Church  and  a 
Chappel  depending  of  it  which  is  not  prefenta- 
ble,  but  within  the  charge  and  cure  of  the 
Parfbn,  that  in  that  cafe  there  fhall  be  but  one 
Procuration  for  both ,  and  that  he  that  fhall 
take  more,  fhall  ipjofaffo  be  fufpended  ab  offi- 
cio  &  benefcio,  till  he  has  paid  double  the 
fijm  received  to  the  Cathedral  Church  of  that 
Diocels. 

Laftly,  this  Canon  concludes  with  the  Duty 
of  the  Arch-deacon  and  other  Ordinaries  in 
their  Vifitations ,  that  tarn  in  Ecclejiis  quam 
ornamentis  eorum,  coemeteriorum  claufuris  & 
manforum  domibus  reperientes  defeflus,  iis  fub 
pecttniariis  poems  pr*ecipiunt  reparare^c. 

So  it  appears  by  thefe  Canons,  that  there  are 
no  Procurations  due  to  the  Arch-Deacon s,unlefs  ; 

they  vilit  per/onaliter ,  and  if  it  be  demanded, 
why  in  perlbn;  and  why  Ecdepatiml  the 
ciofe  of  this  Canon  tells  you. 

Now  you  fhall  hear  what  Otbcbon,t\\e  Popes 
Legate,  in  a  National  Synod  held  in  St.P<7«//, 
London,  in  May  1 268.  lays  to  this  matter,  Cum 
(intern   (lays  he)  ratione  'vifitationis  f  recur  at  to  See  Caufa  T  ©. 
debeatM)  fi  quid  exequatur  velrecipiaturb 
jufmodi  ratione  ceffante,  jam  male  receyti  & 
indebiti  nomen  fubitt.  Cum  igitur  intellexeriwus 
quod  fkrique  prttlati  f  recur  at  iones  afubdiris 
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exigunt ,  licet  vifitationis  Officium  non  impen- 
dant ;  nos  tarn  Ecckparum  indemfnitati  c[uam 
*  pr&latorum  faluti  confultius  providentes  ,  di- 
ftrictius  inhibemus)  ne  quit  eorum  procuratio 
nem,  qu#  ratione  vifitationis  debetur  ,  ab  Ec- 
clejia  cjitacunciue  recifiat^  nifi  cum  eidem  vifi- 
t  at  ion  is  officium  impendit ;  c^ui  vero  rece ferity 
donee  reftituent^  ab  ingrejju  Ecclefiafo  fuf- 
penfus. 

So  that  it  appears  by  thefe  Canons,  the  Arch- 
Deacon,  when  the  Bifliop  vifits,  ought  not  ta 
have  Procurations ,  but  is  exprefly  forbid  to 
exadl:  them.  Now  how  far  a  Cuftom  fhall 
prevail  againft  a  Canon  (I  mean  fiich  Cuftom 
as  the  Ecclefiaftical  Courts  allow  of  forty 
years  continuance)  belongs  to  the  determina 
tion  of  the  Canonifls.  And  the  Author  tells  us, 
fage  15-  from  them,  that  that  Cuftom  is  (aid  to 
be  rationabilis,and  by  confequence  inviolability 
that  is  binding,  QUA  me  divino  juri  contra- 
dicit  nee  obviat  Canonicis  inftitutis . 

I  could  (ay  much  more  to  this  purpofe,  but 
it  belongs  to  the  Canonifts ,  to  whom  I  leave 
it. 

But  if  the  Author  intend  fuch  Cuftom  as  is 
allowable  at  Common  Law ,  when  he  (ays  Ca 
nons  cannot  be  of  fuch  force  as  to  annihilate 
and  overthrow  National  Laws  and  Cuftoms, 
I  muft  grant  he  is  therein  very  right. 

But  in  this  Ca(e  there  can  be  no  fuch  Cu 
ftom  ;  for  every  Cuftom  allowable  at  the  Com 
mon  Law  muft  have  its  commencement  before 
the  firft  year  of  .R.  i.  which  was,  Anno  Dom. 
i  189.  but  the  Decree  of  Pope  Benedict  XII. 
which  firft  gave  way  to  commuting  Procura 
tions  into  Mony  Vdmtibus  9  was  about  the 

yea* 
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year  i  3  37.  and  Mony  payments  in  lieu  there 
of  were  not  fetled  here  in  England  of  long 
time  after  ;  and  therefore  they  cannot  be 
claimed  by  any  Cuftom  or  Prefcription  at 
Common  Law. 

For  the  Cafe  of  Proxies  in  Ireland ,  which 
he  vouches  forth  of  Sir  John  Davies  IrifTi  Re 
ports,  I  conceive  makes  nothing  at  all  to  this 
queftion ;  for  it  is  not  at  all  moved  in  that 
Cafe,  whether  there  were  a  double  proxie  due, 
the  one  to  the  Bifhop  when  he  vifits ,  and  ano 
ther  to  the  Arch-Deacon  that  fits  ftill :  But  I 
prefume  the  Author  makes  ufe  of  that  Cafe  to 
prove,  that  Procurations  may  be  due  rations 
<uifitationis9  when  there  is  no  Vifitation ,  And 
I  will  agree  they  may  by  A£r.  of  Parliament ; 
and  in  that  Cafe,there  is  two  Acts  of  Parliament 
for  them. 

But  Sir  William  Cafks  Cafe ,  vouched  in  €0.4. 
Lutterels  Cafe,  may  be  conceived  to  make 
Ibmething  to  this  purpofe,  where  the  Cafe  fhort- 
ly  is,  That  one  held  his  Land  inter  alia  by  the 
Rent  of  Five  {hillings  fro  wardo  caftri,  and 
upon  avowry  for  this  Rent,  the  Tenant  plead 
ed  that  the  Caftle  was  down,  and  therefore  no 
Hent  due,  and  upon  demurrer  adjudged  againft 
the  Tenant:  and  very  great  reafbn  ,  for  the 
Rent  was  referved  in  refpecl:  of  the  Land,  and 
not  in  refpecl:  of  the  Caftle,  for  the  refervation 
of  the  Rent  is  Rtddtndum  inde,  that  is,  for  the 
Land  Five  millings  annuaitm  fro  wardo  ca- 
flriy  and  the  faying  the  Caftle  is  down  does 
not  anfwer  the  debet ,  but  if  the  Land  for 
which  the  Duty  ariies  be  evicted  by  a  more 
ancient  Title,  the  Rent  is  gone:  fb  that  this 
Cafe  being  rightly  underftood  makes  againft 

the 
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the  Arch-Deacons  rather  than  for  them  ;  for  in 
their  Cafe  the  annual  payment  is  paid  for  Pro 
curations.  Procurations  are  due,ratione  vijitatio- 
nis ;  then  when  the  Bifhop  that  has  the  ancient  - 
er  right  to  vifit,inhibits  his  Deputy,and  does  the 
work  himfelfjto  whom  does  the  wages  belong  ? 

And  note,  that  by  the  Canon  Law  no  man 
may  prefcribe  to  be  free  from  Procurations 
ratione  <vifitauonis. 

Here  I  could  willingly  end  my  difcourfe, 
for  I  doubt  I  have  (aid  enough  to  difpleafe 
fome  :  but  no  good  man  ought ,  nor  I  hope 
will  take  any  offence  at  what  has  been  (aid,  or 
at  what  I  am  about  to  fay  ;  and  therefore  I 
fhall  add  a  word  or  two  concerning  the  Arch- 
Deacons  and  their  Vifitations. 

It  appears  by  what  has  been  faid  ,  that  for 
the  firll  Six  hundred  years  after  Chrift,  the  Bi- 
(hops  in  their  own  perfbns  vifited  ,  cunffas 
diocoefes  parocbiafyue  fuas  fingulos  annos ,  and 
they  had  feven  Deacons  in  every  City,  that  is, 
Diocefs  to  aflift  them.  After  that  they  had  Au 
thority  in  cafe  of  ficknefs ,  or  other  publick 
concerns,  to  delegate  Priefts  or  Deacons  to 
aflift  them:  and  thereupon,  as  fhould  feem, 
they  cantonized  their  great  Dioceffes  into  Arch- 
Deaconries,  and  gave  them  Commiflions  to 
vifit  and  inquire,  and  to  give  them  an  account 
of  all  at  the  end  of  their  Vifitations ,  as  is  be 
fore  related ;  and  the  Bifhops  referved  the 
third  year  to  themfelves  to  viiit  their  Church 
es,  and  thereby  to  inform  themfelves  how  the 
Arch-Deacons,their  fubftitutes,  performed  their 
duties,  how  they  domineered  over  the  Clergy, 
and  were  reduced  to  their  true  meafures.  You 
have  heard  after  upon  complaint  of  the  oppre£ 
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•fion,  they  and  others  ufed  in  their  VifitationS 
by  their  exceflive  numbers  of  Attendants,  in 
one  of  the  Councils  of  Later  an  the  number  of 
their  Attendants  were  limited,  and  by  Canons  , 
of  our  own  feveral  reftri<5Hons  have  been  made 
againft  the  exorbitances  of  Vifitors. 

By  one  Canon  in  the  time  of  Archbifhop  Ut  fingula  Ec- 
Langton  ,  they  are  commanded  that  in  their  ckliaftica. 
Vifitations  their  Attendants  fhall  not  exceed 
the  number  limited  in  the  general  Council  of 
Lateran  (whereby  an  Archbifhop  in  his  Vifita-  Cap.cum  Apo- 
tion  is  allowed  forty  or  fifty  Men  and  Horfes, lloius> 

a  Bifhop  twenty  or  thirty ,  Arch-Deacons  five     „ 

p  ••  A     i    n  /A  \Ajri        3  Council  of 

or  (even,   an  Arch-Pneit  two.)  And  further  Lat.n-j6.fab 

reflrained  the  Vifitors  ,   that  they  fhould  in-  Alex  3.  cap.4. 
vite  no   body  to  their  Vifitation   entertain 
ments. 

But  this  did  not  do  the  work  intended  iri  Q&™*  1« 
eafing  the  Clergy  ;  therefore  after  in  the  time  n< 
of  Stratford  Archbifhop  by  the  Canon  before 
remembred  it  is  further  provided  ,  that  if  any 
flares  vijitare  voluerit  Ecclefias  una  die,  pro- 
curatione  unica  in  victuaUbits  <vel  pectinia,  ad 
quam  omnes  &  fino-ulas  (ic  die  unico  cui(itata$ 

•         i  -7-          r*  •  •/ 

propomonabtliter  faciat  contnvuere  ,  protit  tra- 
dunt  Canones,/it  content  us.  Et  fi  notte  prece 
dent  e  vifitationem  in  quay  is  Ecclejta  facien- 
endam  ad  fumptus  Rechrrs  fett  Vicarn  vip- 
tandi,  feu  die  vtfitationis  in  prandio  fleterH^ 
cum  eifdem  iieram  teftiwationem  fumptuwri 
hujufmodi  in  procurations  ,  fi  earn  in  pecunia 
vifitans  licite  duxerit  exigendam ,  computare^ 
feu  attocare^  vd  pro  ea  in  toto  ftudeat  compen* 
fare.  Ita  quod  nee  ultra  fumptus  hujufmodi  fc- 
lidam  procurationem  in  pecunia  ,  nee  antplius 
yuam  deduftis  eifdem  fuwptibus  de  procuration* 

R  in 
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in  pccunia  exfolvonda  fupererit,  prafumat  re- 
cipere  vel  exigere  quovifmodo.  Si  quis  autem 
aliter  fecerit,  donee  indebite  recepta  reftituerit^ 
ab  ingreflu  Ecclefia  novtrit  fe  fufpenfum. 

And  like  wife  by  the  before  mentioned  De 
cree  of  Othobon  it  is  ordered,  that  Bifliops  and 
other  inferiour  Officers  in  their  Vifitations  ,  in 
fuperflua  cowiti'vajeu  t'uiBionum  numero,  vel 
alias  in  expenfis  gravarc  fubditos  non  prafu- 
mant  ultra  quantitatem  &  numerum  determi- 
vatum  in  constitutions  Innocentii  Papa 

But  Pope  Benedict  the  XII.  good  Man,! 
an  Edi6l  or  Conftitution  Decretal,  whereby  he 
fettled  what  every  Clergy-man,&c.  fhould  pay 
by  way  of  Commutation  in  lieu  of  their  Pro 
curations,  and  this  was  about  the  year  1337. 
But  the  good  Pope  left  in  the  Election  of  the 
viiited,  whether  they  would  pay  their  Procu 
rations  in  Mony  or  Victuals :  but  it  was  long 
after,  as  fhould  (eem ,  before  this  Decree  was 
generally  received  in  England  ;  ( which  makes 
me  believe  the  Arch-Deacons  were  more  mo 
derate  here  than  elfewhere.)  For  when  Lind- 
3^<W publiflied  his  Provincial  Canons,  which 
was  about  the  year  1413,  it  was  not  generally 
received  in  England,  which  was  almoft  a  hun 
dred  years  after.  But  the  certain  time  that  Pro 
curations  here  in  England  were  turned  into 
Rent  I  cannot  find  out :  But  the  effect  of  this 
innovation  was,  that  when  Procurations  were 
reduced  to  an  annual  Rent,  the  Vifitations 
were  degenerated  into  an  Audit  of  receipts , 
and  called  a  Vilitation  where  the  Parlbn  draws 
up  a  thing  called  a  Prefentment  containing 
(omnia  tens)  which  by  the  Church-wardens  is 

delivered 
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delivered  to  the  Vifitor  or  his  Deputy,and  Pro 
curations  paid, and  theVifitation  is  ended;  when 
for  the  moft  part  nothing  is  well,or  as  it  (hould 
be :  The  Churches  kept  like  Swine-ftyes  (I 
beg  pardon  for  the  companion,  I  wifh  it  were 
not  too  true)  the  Floors  broken  up,  the  Win 
dows  broken  down,  the  Church  and  building 
belonging  to  the  Parfbnage  and  Vicarage 
Houfes  dilapidated  ,  the  Parfbn  Non-refident* 
Pews  in  the  Church  built  fb  high  and  difbrder- 
ly  that  the  behaviour  of  the  People  therein 
cannot  be  obferved ,  Books  and  Ornaments  of 
the  Church  wanting  or  imbexeled  ;  and  it  is 
not  likely  the  Parfbn  and  Church- wardens 
{hould  prefent  thefe  things ,  when  themfelves 
are  commonly  moft  in  fault ;  and  befides  the; 
Churches,  the  Church-yards  how  are  they 
ufed,  their  Fences  negle&ed^  Swine  rooting  in 
them,  Muck-heaps  thrown  in  them ,  and  pro-4 
phane  gaming  and  other  debaucheries  ufed  in 
them,  (hame  to  fee  or  hear  of  ? 

There  was  complaint  in  the  Council  of  To-  Caufa 
ledo,  Quod,  quidam  Epifcopi  neglige  bant  / 
farocbias   vifitare  fingulis  anms  ad  frtedican- 
dum  &  ad  confirmandos  pueros  ,  procurationes 
tamen  exigebant ,    ac  ft  Ecclefias  vifitarent  : 
quod   ex   avaritia     &    negligentia  froctdat. 
There  it  was  decreed  in  that  Council ,  ut  hoc 
de  catero  non  faciant  Epijcopi ,  fed  f elicit e  & 
diligenur  greges  vt/ttenr,  cupiditatem  vitantesj 
&  negligentiam  dimittentes. 

Certainly    if  there  was  caufe  of  fuch  com 
plaint  in  thofe  days,there  is  much  more  now. 

I  do  not  fpeak  this,   as  though  it  were  now 

a  Duty  incumbent  upon  the  Reverend  Bifhops 

to  vifit  in  perfon  Ecclefiatim ;  theil^age  and 

R  %  great 
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great  imployments,  and  the  Canon  gives  them 
leave  to  do  it  by   their  Subftitutes  the  Arch- 
Deacons:    but   if  their  Lordfhips  would  be 
Cmtons   pleafed   to  enjoy n  their  Arch-Deacons  to  vifit 
of  King  James  every  third  y^^ccEccle/iatim^  when  their  Lord*] 
thty  are  to  <vi-  ffo'pg  ^o\^  t^ejr  triennial  Vifitations ,  and  give 
their  Lordfhips  a  perfbnal  account  how  they 
found  all  things,  it  would  work  a  great  refor 
mation  in  the   mifcarriages  before-mentioned  j 
and  the  Arch-Deacons  would  certainly  be  rea 
dy  to  obey  fiich  a  command,  Ne  maris  iride- 
Cthobon.  cap.      J         7     J.  ./.  T?    J  r 

Naturalis  dii-    an*ur  wens  fecumams  inhiare,  quam  Eccleji- 
pohtionis.          drum  we  lie  conjervare  ft  at  urn,  &  falutem  (mi 
ni  arum  yuterere ;  and  then  it  were  reafbn  they 
(hould  have  their  Procurations  that  year  alfb. 

The  lame  worthy  Author  that  has  brought 
me  into  this  difcourfe,  tells  us  of  another  charge 
Ste  Seldens  kifl.  ^7  tne  name  of  J)e?rtecoftals  ,  or  Wbitjunaty 
of  Tythts  2 1  ^,  Farthings  ;  thefe  are  but  a  Charge  upon  fbme 
ziz,8c  124.      particular  Churches ,  where  by  Cuftom  they 
have  been  paid, and  leern  to  be  of  the  nature  of 
offerings :  But  I  have  never  met  with  any  thing 
more  of  them,  than  what  I  have  received  from 
that  learned  Author. 

4 ConciLTolet.      Laftly,  I  will  conclude  with  an  accidental, 
€.37.  but  a  grateful  charge ,  which  is,  That  if  the 

Founder  or  Benefactor  to  a  Church ,  or  their 
Pofterity  ,  becomes  neceflitous ,  they  are  from 
the  fame  Church  to  receive  relief.  Si  enim  om- 
nibus  alitf  (fays  the  Canon)  necejfitatem  fufti- 
nentibus  fro  Jolo  religionis  intuitu  in  ufum  res 
Ecclcfia  largiuntur,  quanto  magis  conjulendurn 
eft,  quibits  retributio  debetur  ? 

Ail  thele  charges  and  more  the  fecular  Clergy 
undergoes ,  which  takes  away  a  considerable 
part  of  'Cneir  Revenues, 

CHAP. 
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The  Sixteenth  Chapter  Jhews,  hoiv  far 
frefcr/f  /•  ^  will  freva:l  in  the 
the  m  irxer  ;»;  Tiikt#&y&4  in  what 
Cafes  the  3?arfo*Jftcart  85r.  /ball  ke 
bound  by  a  Modus  decimandi. 

THE  Canonifts,    and  thofe  that  are  oF  The  force  of  * 
opinion  that  Tythes  are  due  jure  divino,  Modus  deci- 
decry  all  Cuftoms  and  Prefcriptions  that  either  mandi  '*  Tith" 
diminifli  the  Tenth  part,  or  acquit  the  whole,  LirHwood  cap 
for  in  truth,  no  Cuftom  or  Prefcription  ,  can  Qupniam 
be  good  which  is  pofitively  againfr.  the  Law  of  propter  vcrbo 
God.  redemptionem, 

And  that  is  the  reafbn  why  it  is  frequently  Co.feletf  Cafes, 
(aid  in  our  La  w-Books  ,  that  the  Ecclefiaftical  *6'* 
Courts    will  not  allow    a    Modus  deciman-  Dyer  7P-P-4P- 


But  the  Common  Lawyers  allow  Tythes  Co™m°n 
to  be  due  Jure  Divino  ftcundum  quiJ9  that  is,  *?£  Canm 

i  r  n  •  7-1  77-    aifterccncern 

quoad  jufentatiomm  clen,  but  not  quoad  deci-  ^J  Quami 
mam  aut  aliquant  aliam  certain  fartetn  ;  and  &c. 
therefore  they  allow  of  a  manner  of  Tithing 
which  diminiftieth  the  Quantum^  a  Cuftom  of 
not  Tithing  for  this  or  that  particular  thing,  fb 
there  be  a  fufficient  maintenance  for  the  Clergy 
befides  :  and  of  the  fame  opinion  are  fbme  of 
the  moft  eminent  School  Men.  And  in  this,  as  in  Tho.Aq.  Sum 
all  other  things  where  the  Common  Law,  and  a.a^. 
Canon,  or  Ecclefiaftical  Laws  differ,  the  Com-  art'K 
mon  Law  is  to  he  preferred  ;  for  no  Canons  are 
offeree  iMEngland)  which  are  contrary  or  repugr 
R  3  nant 
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The  difference 
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nant  to  the  Law?s  Statutes  and  Cuftoms  of  this 
Reajm>  or  to  tne  damage  or  hurt  of  the  Kings 
Prer°gative  R°yal  5  but  all  other  Canons  Pro 
vincial  {till  remain  in  force,  and  are  confirmed 
by  a  Statute  made  in  the  %<$ih  Year  of  flT.8. 
The  difference  between  Cuftom  and  Pre- 
i  have  (hewed  before  in  the  Thir- 


The  Ccnmon  But  before  I  proceed  upon  this  Subject  ,  I 
muft  beg  leave  of  the  Reader  to  fay  fbmething 
more  jn  vindication  of  the  Common  Law, 
which  in  this  point  I  conceive  does  not  differ 
materially  from  the  Ecclcfuftical  and  Civil 
Law  ;  for  if  I  do  not  very  much  miftake  the 

Lindwood  c.  Canonifls  and  Civilians  ,  they  do  at  this  day 
allow  of  real  compofitions  in  difcharge  of 
Tithes,  that  is,  where  the  Parfon,  Patron  and 
Ordinary  do  by  deed  agree  to  accept  of  a  cer 
tain  Sum  of  Mony  yearly  ,  or  fb  much  Land 
or  other  profit  in  difcharge  of  the  Tithes 
growing  and  arifing  upon  fuch  Lands  as  they 
agree  for.  Now  what  is  this  but  a  Modus  de- 
cimandi  ?  and  a  Prefcription  to  maintain  this 
Modus  is  no  morc,  than  a  fiipply  to  prove  a 
real  compofirion,  which  was  made  beyond  all 
memory  and  loft  ;  and  it  were  againft  all  ju- 
ilice  and  reafbn  that  if  a  man  fhould  be  plun 
dered  of,  or  lofe  his  Deeds  ,  that  he  fhould 
thereby  lofe  his  Eftate.  And  it  muft  neccflarily 
be  intended,  that  every  Modus  decimandi  that 
has  continued  time  out  of  mind,  mutt  have  a 
reafonable  and  legal  commencement,  and  mult' 
be  intended  that  it  began  'by  a  real  compofi- 
tion. 

A  Rent-charge   cannot  be  created  but  by 
and  yet  it  may  be  claimed  by  Prefcrip- 

'tion, 
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tion,  fuppofing  a  Deed  preceded  :  the  like  Law 
is  of  all  Commons,&c. 

Sir  Thomas  Ridley  ,  a  learned  Civilian  ,  in  P-i  81. 
his  view  of  the  Civil  and  Ecclefiaftical  Laws, 
inveighs  againft  Prohibitions, and  the  Common 
Law  in  cafe  de  modo  decimandi^  and  endea 
vours  to  infinuate  to  the  Reader,  that  the  Spiri 
tual  Courts  allow  Prefcriptions  de  modo  deci- 
wndi)  and  that  the  Common  Lawyers  do  the 
Spiritual  Courts  great  wrong  to  affirm  the  con 
trary.    But  he  himfelf  in   the  next  precedent  Lin^m^^^ 
Section  tells  the  Reader,  that  a  Prefcription  to  Qupniam  pro- 
pay  lefs  than  a  full  tenth  part,  is  both  againft  pter  verbo  re- 
the  Canon  Law,  and  againft  the  Law  of  God  demptionem. 
it  felf.     Now  in  every  Prefcription  de  modo  Confuetudo 

r     .  ,.      .    .          ,      /         jit  rn     i      nee  prafcnptio 

decimandi,  it  is  to  be  intended  the  rate  Tythe  javat  LajCOs 
was  the  full  value  of  the  Tythe  at  the  time  of  quoad  decimam 
the  Original  compofition  j  for  it  cannot  be  prasferibendum 
prefumed  that  the  Biftiop ,    Patron  and  Ordi- v^  rctincndum. 
nary,  would  make  a  compofition  to  the  preiu-cap'  QiL°mam 

i-          r    i       ^i         i  j  V    1  T*     i       j     utaudivimus 

dice  or  the  Cliurch,  and  it  the  rate  Tythe  do  vei-b<confuetll. 
not  now  reach  the  value  ,  it  is  to  be  intended  dine  locorum 
that  either  the  Tythes  are  improved  ,  or  elfe  quod  laid  mi- 
that  Mony  is  now  become  of  lefs  value,  which  nus  folvant 
makes  the  prefent  inequality.  1uam  decran% 

„        ,     ^    ^    .  X  i        •       t        •  r  TT         non  Pote^  con- 

Put  the  cale  then,  that  in  the  time  of  H.  t^fuctudine  in- 
(for  the  purpofe)  the  Lord  of  theMannoroftroduci,  quia 
Date  made  a  real  compofition  with  the  Parfbn  cflet  contra  jus 
of  D.  that  he  and  his  Heirs  forever,  then  after  divinum- 
would  pay  to  the  Parfbn  and  his  Succeffors 
Five  pound  yearly,  for  the  Tythes  of  his  De- 
mefiis  j  and  this  Compofition  was  confirmed  by 
the  Patron  and  Bifhop  as  it  ought ,  and  Five 
pounds  was  the  full  value  of  the  Tythes  at 
that  time.     J  think  it  will  not  be  denied  me 
but  this  was  a  good  real  Compofition,  and  that 
R  4  if 
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if  afterwards  the  Tythes  had  become  of  lefs 
yearly  value  ,    the  Lord  of  the  Mannor  had 
been  bound  by  the  compofition  to  pay  the 
five  pound  per  Annum ;   then  fuppofe  on  the 
other  hand,  that  the  Lord  of  the  Mannor  after 
this  compofition   being    thereby  encouraged  , 
made  great  improvement  of  his  Demefhs  ,  by 
which  the  Tythes  are  become  of  much  greater 
yearly  value,  or  that  Mony  by  the  difcovery 
of  the  Weft  Indies  fas  the  truth  is)  be  become 
of  lefs  value :  Is  there  not  then  the  fame  reafbn 
to  bind  the  Parfbn,  as  to  bind  the  Lord  in  the 
other  cafe  ?  which  being  granted,  as  in  all  Ju- 
ftice  and  reafon  it  muft  :  and  the  Lord  having 
no  other  evidence  to  make  good  his  bargain 
but  his  compofition,   and  that  in  the  late  Wars 
was  plundered,  or  his  Houfe,  and  that  by  acci 
dent  burnt, miflaid  or  imbezeled  ;  (hall  he  there 
fore  lofe  his  Compofition  which  he  muft  now 
be  forc'd  to  claim  by  Prefcription   (his  Com- 
pofiiion  being  loft)   becaufe  the  Tythes  are  of 
greater  yearly  value  than  Five  pound ,  as  the 
Civilians  would  have  him ,  or  (hall  he  be  ad^ 
rnitted  to  maintain  his  right  by  the  Common 
Law.    I  appeal  to  the  judicious  and  indifferent 
Reader,  which  is  more  juft  ?  Now  the  Judges  of 
the  Common  Law  well    knowing  what  the 
Judges  of  the  Ecclefiaftical  Courts  will  do  in 
this  Cafe,  and  likewife  that  at  this  day  there  is 
no  rate   Tythe  can  come  near  the  true  value 
of  the  Tythe  Wheat  about   the  time  thefe 
Compofitions  were  made  ,  not  being  perhaps  * 
above  Twelve  pence  or  Two  /hillings  a  Quar 
ter,  and  now  for  the  moft  part  twenty  times 
as  much  (  not  becaufe  Wheat  is  of   greater 
yalue  than  it  was,  but  becaufe  Mony  is  of  lefs) 

they 


Chap.  1 6.  €>?)Lato0fC?tf)cjS.  249 

they  do  in  this  cafe  frequently  grant  Prohi 
bitions  to  try  whether  there  be  fuch  a  Cuftom 
or  no :  and  if  they  find  there  is  no  fuch  Cu- 
Itom,  they  fend  the  caufe  back  by  Confutation 
to  the  Ecclefiaflical  Court  to  be  there  deter 
mined  ;  but  if  they  find  there  be  fuch  a  Cu- 
ftom  ,  they  will  not  truft  the  Ecclefiaftical 
Judge  any  more  with  it,  but  leave  the  party  to 
take  his  remedy  for  the  Modus  in  the  Ecclefi 
aftical  Court.  And  for  the  very  fame  reafbn 
Prohibitions  are  granted  upon  real  compofiti- 
qns.  And  by  the  Ecclefiaftical  Law  Tythes 
are  due  of  Minerals,  Turfs,  fifhing  in  the  Sea, 
&c.  which  the  Common  Law  denies;  and 
therefore  if  Suits  be  in  the  Ecclefiaftical  Courts 
for  any  of  thefe  things  which  are  due  by  the 
Spiritual,  but  not  by  the  Common  Law ,  the 
Judges  of  the  Common  Law  do  grant  Prohibit 
tionstoftay  their  proceedings. 

And  St.German  in  the  Dottor  and  Student  Lib.2.cap.?5, 
puts  this  Cafe,  That  if  it  were  ordained  for  a 
Law,  that  all  payment  of  Tythes  from  thence 
forth  fhould  ceafe ,  and  that  every  Curate 
fhould  have  a  certain  portion  of  Land  afligned 
to  him,  or  a  Rent  or  Annuity  which  fhould  be 
fufficient  for  his  maintenance  and  thofe  that 
ferved  under  him ,  or  that  every  Houfholder 
fhould  give  a  certain  fiim  to  that  ufe,  that  this 
were  a  good  Law,  and  grounded  his  opinion 
upon  this  faying  of  Doctor  Qerfon,  a  great 
Doctor  in  Divinity  ,  Solutio  decimaritm  facer- 
dotibus  eft  deJureDi<vino  quatenus  indefuften- 
t?tur  y  fed  quoad  tarn  hanc  <vel  ittam  ajjignare, 
aut  olios  in  olios  redditus  commutare ,  pofityvi 
jyris  exiftet. 

*  And 


5t.i  E.6.c.i 
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And  this  commuting   Tythcs   into   annual 
Salaries  is  frequently  pra<5Hfed  in  the  Proteflant 
Churches  beyond  Sea^.s  I  have  been  informed. 
Prefcriptions          And   thefe  Prefcriptions  de  modo  dec'unandi 
ere  confirmed    are  not  only  allowed  by  the  ancient  Common 
by  Parliament.   Laws  of  this  Reajmj  but  confirmed  by  Aft  of 
Parliament. 

For  by  the  Statute  of  ^  E.  6.  it  is  enafted, 
that  no  ferfon  foatt  be  fued  or  othenvife  com- 
felled   to  yield,  give  or  fay   any  manner  of 
for  any  Mannon,  Lands9  Tenements, 
which  by  the  Laws  and  Statutes  of  this 
or  by  any  Trivtledge  or  Prefcrlftton  art 
not  chargeable  with  the  fayment  of  any  fuch 
1'jtbeS)  or  that  be  discharged  by  any  com f  opt  ion 
real.     And  having  faid  thus  much  in  vindica 
tion  of  the  Common  Law  ,  I  fhall  proceed  10 
fhew  what  Prefcriptions  and  Cuftoms,  de  modo 
decimandi  vel  de  non  decimando  are  good  and 
allowed  at  Common  Law. 

Firft,  no  Lay-man  can  prefcribe  in  non  deci- 


not 


/f/non  mandoi  that  is,  to  be  difcharged  abfolutely  of 
decimando.       the  payment  of  Tythes,and  to  pay  nothing  in 
Seld.  lull.  De-   |jeu  thereof  unlefs  he  begin  his  Prefcription,  in 
Rdis  °i V        a  ^-e^g*ous  or  Ecclefiaftical  Perfbn,  and  derive 
a  Title  to  it  by  Adi:  of  Parliament. 

But  all  Spiritual  and  Religious  Perfbns ,  as 
Bi  (hops,  Abbots,Priors,  Deans,Prebends,Parfbns, 
Vicars,6cc.  may  prefcribe  in  non  decimando^x\& 
their  Farmers  may  make  ufe  of  fuch  Prefcrip 
tions  to  free  themfelves  from  the  payment  of 
Tythes. 

And  hence  it  is,tliat  the  Parlon  orVicarof  one 
Pariibjthat  hath  part  of  his  Glebe  lying  in  ano 
ther  Parifh,  may  prefcribe  in  non  decimandokr 
it,  that  is ,  as  hath  been  faid  >  to  be  free  from 

the 
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the  payment  of  any  manner  of   Tythe  for 
it. 

But  Church-wardens  who  have  Land  be-  church-war- 
longing  to  their  Churches  cannot  prefcribe  in  d'm  mt' 
non  decimando)  becaufe  they  are  neither  Reli 
gious  nor  Spiritual  perfbns. 

It  hath  been  held  that  a  Bifhop  may  pre- 
fcribe  that  he  and  his  Tenants  for  Life,  Years,  " 
and  Will,  and  his  Copyholders  have  been 
freed  from  the  payment  of  Ty thes ;  the  reafon 
alledged  is,   becaufe  it  might  commence  by  a  Tenants. 
real  compofition  for  the  whole  Manner.   And 
in  all  cafes  where  a  Spiritual  Perfon  prefcribes  *olls 
in  non  decimando  his  Tenants  and  Farmers 
fhall  take  the  benefit  thereof. 

But  if  any  of  the  Abbots,  Priors,  &c.  that 
came  to  the  Crown  by  the  Statute  of  2.7  H.8.  St.i;  H.8.c. 
were  dilcharged  of  the  payment  of  Tythes  by  Rolls  1.654. 
Prefcription  de  non  decimando ,  yet  the  Paterj-  J-K  contra- 
tees  of  thefe  Lands  fhall  not  have  the  benefit  H 
of  fuch  Prefcriptions,but  fhall  pay  Tythes. 
^  Neither   can  the  Kings  Patentee  be  freed 
from  the  payment  of  Tythes  of  thofe  Lands 
which  the  King  whilft  he  had  them  in  his  own  Hetley  j a.$ 
hand  prefcribea  to  be  freed  from  the  payment  Crcr.Gar.^4. 

of  Tythes,  becaufe  it  is  a  Perfonal  di (charge  ^biti,tur- 

u     v  •  C        L  n-  T  Brownl.1.31.' 

in  the  King  ,  tor  the  queltion  anfing   upon  contra. 

Lands  difaforefted,  there  might  be  feveral  rea- 

fbns  why  he  paid  no  Tythes ;  firft,  becaufe  the 

grounds  were  depaitured  with  Beads  fer<t  na-  Cro  Car.94. 

tur*  for  which  no  Tythes  were  due  ,  or  for  Dubitatur , 

that  the  King  was  not  bound  by  the  Decretal  Wco  quaere. 

Epiftle  of  Pope  Innocent  the  Third  ,  who  fet- 

led  the  Parochial  right  of  Tythes,  or  by  reafon 

the  King  being  a  mixt  Per(6n  might  prdfcribc 

in  non  dtcirrMndo, 

But 
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But  the    Kings    Patentees  of  thofe  Abb/ 

Lands  that  came  to  the  Crown  by  the  Statute  of 

3  i  H.S.  may  take  advantage  of  a  Prescription 

de  non  decimando  in  the  Abbot,  Prior,  or  other 

Religious  Perfbn  by  the  force  of  that  Statute, 

and  the  enjoyment  of  the  lands  fince  thediffo- 

Jution  freed  from  the  payment  of  Tythes  du- 

A  Country  may  rjng  memory,  is  a  good  pa>of  a  fofteriore,  that 

gSL*  <he  Abbots,PriorS,&c.  held  the  fame  difcharged 

Liblntr.  tit.     *rom  tnc  payment  of  Tythes. 

Prohibit.  The  Inhabitants  of  a  County,  Hundred  or 

Co.z.44.b.        Country,  as  the  Wilds  of  Kent  and  SuJ/ex  may 

DO&.&  St.1.2.   prefcribe  not  to  pay  Tythes  of  Wood  ,   Milk, 

c.yy.  L\66t  ,.        r/.f       ,.          r      L         t_ 

i6;b  17   b"  or   an7  ot"er  particular  thing,  10  thei'e  be  a 

Roll  1.55-3.  *  comPetent  Lively  hood  for  the  Clergy  befides. 

H.io,n,iz,         But  every  Lay-man  may  pre(cribe  de  ntodo 

J3-  decimandi)  that  is,  thatfucha  Man  being  Lord 

^T™do  of  fuch  a  Mannor>  and  a11  thofe  whofe  Eftate 

dcdmandT°C  ?  ^e  ^at^  ^n  tne  ^^  Mannor,  have  from  the  time 

Co.i.44.avbv  whereof  the  memory  of  Man  is  pot  tothecon- 

Cro.El.  5pp,     trary,  had  and  enjoyed  to  his  and  their  own 

7*8,784.         ufes  an  the  Tythes  arifmg,  &c.  within  the  (aid 

JVlannor,  paying  fo  much  yearly  to  the  Parfon 

ofD. 

Cro.EI.;84.  And  a  Lord  of  a  Mannor  may  prefcribe  for 

Noy  132.  himfelf,  and  his  Copyholders,  for  they  are  part 
of  the  Demefhs  of  the  Mannor ;  or  the  Copy 
holder  may  prefcribe  in  the  name  of  his 
Lord. 

Hob.4ov  41.*.  If  a  Modus  decimandi  be  to  pay  two  things, 
A  Modus  TO  as  two  (hillings  for  a  Park  ,  and  a  fhoulder  of 
evciT  Bu<*  kilW  in  the  Park,  and  all  the  Dear 
die  or  are  kill'd  up,  yet  notwithstanding  the 
Prefcription  holds  good  for  the  two  Shil 
lings. 

But 
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But  every  Prescription  and  Modus  muft  have  Hob, 43.-. 
a  Continuance ,  for  it  cannot  be  good  at  one 
time,  and  afleep  at  another,  neither  can 
wilful   denial    deftroy   a  Modus    decimandi: 
and  it  is  taken  for  a  Rule  in  Dr.  Ley ficU  said 
TifJaFs  Cafe,  that  where  no  Tythes  are  regu-  - 
larly  and  legally  due,  as  for  a  Houfe,&c.   there 
can  be  no  Modus  decimandi  alledged. 

And  yet  it  hath  been  held ,  that  a  Tythe  by  Co.i 
Prefcription  may  be  paid  for  a  Houfe,   becaufe 
it  might  be  due  for  the  Land  before  the  Houfe 
was  built.  Ideo  <[uare. 

A  Modus  to  pay  Tythes  without  the  view  Hob.  107.-. 
of  theParfon  is  not  good,    becaufe  it  conduces  Rolls  1.55-1.  <L 
to  fraud,  and  is  now  againft  an  Adi:  of  Parlia-  l  tf>  17,18,1  p. 
nlent  Craja  44* 

So  a  Modus  that  becaufe  you  have  paid  your  4°.'/ 
Tythe  of  your  Cows,   you  have  been  freed  of  More  4y4, 
the  Tythes  of  Oxen ,   Steers ,  Heyfers,  &c.  is 
not  good ;  that  is,  to  pay  your  Tythes  in  kind 
of  one  thing,  thereby  to  free  another  Tythe. 

But  where  Tythe  is  only  due  by  Cuftom,  as  Noy  108.-. 
for  Fifli  taken  in  the  Sea,  there  lefs  than  a  tenth 
part  may  be  good. 

And  it  hath  been  held  a  void  Prefcription  to  Cumberland* 
pay  a  Load  of  Hay  yearly  in  difcharge  of  all  c"fe-  Per  Ro1- 
his  Tithe  Hay,that  is,to  pay  a  part  in  difcharge  ?;, ! 3 

of  the  whole  8   S 

c     r  TI    •/!•  .  '/-MI*      fdon 

bo  ror  a  Panihioner   to  prefcnbe  that  he,  decimandi. 

&c.  has  time  out  of  mind  repaired  the  Church,  a  Leo.  7  o.*r* 
and  by    reafbn  thereof  hath  been  difcharged  &oot** 
of  the  payment  of  Tythes ,  is  no  good  Pre 
fcription,,  for  the  Parfbn   not  being  bound  to 
repair  the   Church  has  no  recompence ,  but 
if  it  had   been  ,    that    he  had  repaired  the  Rolls  1.649.  i. 
Chancel,    and  in  confideration   thereof  hadd*8^4 

been 
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Mar/h.  ;p.-« 
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been  freed  of  the  payment  of  Ty  thes,that  had 
been  a  good  modm,  ratio  pat  ft. 

It  hath  been  held  a  good  Prefcription*  that 
the  Parifhioner  hath  time  out  of  mind  paid  the 
Tythe  Wool  of  all  the  Sheep  he  has  fhorn, 
though  never  fb  lately  bought  in*  and  in  con- 
fideration  thereof  hath  been  freed  of  the  pay 
ment  of  the  Tythe  of  thofe  he  had  fold  before 
Sbearday. 

Jt  hath  been  held  a  good  Prefcription,  to 
have  paid  the  Tenth  Fleece  or  Pound  of  Wool, 
fb  there  were  any  allowance  for  the  odd  Fleeces 
or  odd  weight. 

It  hath  been  adjudged  a  good  Modus ',  that 
in  confideration  the  Parifhioner  hath  fhorn  and 
wound  the  Wool  to  be  free  of  paying  Tythes 
of  the  neckings  and  birlings  without  fraud. 

It  is  a  good  Prefcription ,  that  the  Parifhio 
ner  hath  time  out  of  mind  paid  a  halfpeny 
for  every  Lamb  fold  before  May -day  ,  but  if 
the  Parifhioner  fell  his  Lambs  fraudulently  a 
few  days  before  May-day,  on  purpofe  to  de 
fraud  the  Parfbn ,  &c.  it  is  no  good  dip 
charge. 

A  Prefcription  to  pay  Wool  in  kind,  if  kept 
till  Clipping-day,  but  if  fold  before,  to  pay  a 
halfpeny  a  Fleece,  as  Mr.  Marflj  reports,  was 
held  no  good  Prefcription,  tamen  quaere. 

It  hath  been  held  a  good  Modus,  that  in  con 
fideration  that  the  Parifhioner  hath  mowed, 
reaped  and  fhockt  the  Corn ,  and  paid  his 
Tythe  in  the  fhock,  that  he  hath  been  freed  of 
the  payment  of  any  Tythes  of  the  Rakings, 
but  as  Sir  Edward  Coke  fays ,  there  needs  no 
Modus  as  to  Rakings  without  fraud* 

To 


Chap.i6.    ^Lafoof 

To  prefcribe  to  have  paid  the  Tenth  fheaf  Rolls  1.648. 
or  (hock  as  it  falls  out,   is  no  good  Prefcription  b-5- 
to  free  the  Parifhioner  of  any  other  Tythe  ,  it 
being  no  more  than  is  due. 

A  Modus  that  in  confideration ,  that  the  ROHS  x  ^; 
Parifhioner  hath  (owed ,  reapt,   bound  and  fet  4,4. 
up  the  Corn  one  year  to  be  free  from  the  pay 
ment  of  herbage  the  next  year  of  the  fame 
Land,  was  held  good,  tamen  quare. 

But  it  is  no  good  confideration,  that  in  con-  ROUS  j.g^o. 
fideration  the  Parifhioner  has  plowed,  fbwed,  d.u. 
mowed,  cockt  and  fet  out  the  Tythes  of  part, 
that  therefore  he  fhould  be  freed  of  paying 
Tythes  of  a  fmall  parcel  left  ftanding. 

A  man  may  prescribe  to  pay  the  Tenth  Acre  w0od. 
or  Rood  of  Wood  ftanding,  and  the  Parfon,  Rolls  1.648. 
&c.  cut  it  bimfelf ,  as  is  ufed  in  fbme  parts  ofb-7- 
Lincolnshire. 

It  hath  been  held  a  good  Modus  to  pay  one  Calves  and 
Calf  at  feven,  and  if  under,a  halfpeny  a  piece,  Milk- 

and  if  he  fell  any  Calf  to  pay  the  tenth  part  „  „ 

ri_         •  j   •     i     i_   i_         i    u  ,  Rolls  1.648. 

of  the  price,  and  it  hath  been  held  a  good  c>2> 

Modus  to  pay  Tithe  Cheefe  from  May-day  till 
Michaelmas  to  be  difcharged  of    the  whole ROHS  1.651, 
Tythe  of  the  Cows ,  and  no  Tythe  is  due  for  d.ip. 
Cheefe  but  by  Cuftom ,    and  the  labour  of  Cro.EUo$. 
milking    and  making  into  Cheefe  is   added, 78<*' 
whereas  nothing  but  the  Tithe  of  Milk  is  due 
by  Law. 

But  it  is  no  good   Modus  to  pay  For  every  ROH$  1.651. 
milch-Cow  two  pence,    and  for  every  Calf  d.  17. 
one  peny,  in  difcharge  of  the  Tythes  of  all 
other  Cattel  ,  but  it  is  a  good  Modus  for  the 
Calves  and  Milk  only  ;  ib  a  Modus  to  pay  a 
Tithe  Calf  in  fatisfadtion  of  the  Tithe  of  all  Rolls  1.6 jr. 
manner  of  Cattel  is  not  good,  <*• 1 8- 

A 


2  j6  ^  f&atfonss  Counfello?:  Part  ir. 

Eggs-  A  Modus  to  pay  thirty  Eggs  in  Lent  in  fati£ 

Rolls  1.646.     faftion  of  all  the  Tithe  of  Eggs  has  been  held 

a  good  Modus. 

Land  in  lieu  of     ^  *s  a  g°°d  Modus  that  the  Parfbn  time  out 
Tythes.  of  mind  hath  had  fb  much,  or  fuch  a  parcel  of 

Rolls  1.64$.    Meadow  or  Land  in  fatisfa&ion  and  difcharge 

of  all  the  Tythes  of  Hay,&c.arifing  upon  fuch 

8E?i!^:.     Land- 

Headlands]  *  ^  'ls  no  g°°d  Modus  to  be  free  from  the 
Balks  <&c.  and  payment  of  Tithe  Hay  arifing  upon  Hades, 
Balks,  Greenflips,  or  Doals  eaten  by  Beafts  of 

'  the  Plow»in  rcSard  the  PariOiioner  hath  fow'd, 
mown,  reapt,  fhockt  and  prepared  the  Corn, 
&c.  but  the  contrary  hath  been  held,  iJeo 


But  in  confideration  that  the    Parifhioner 
&  C7  '47-     hath  made  the  Grafs  growing  in  ftich  a  Clofe, 
and  then  paid  the  Tithe  of  it,  he  hath  been  free 
of  the  payment  of  the  Tythes  of  the  Balks 
and  Hades,has  been  held  good. 

Rolls  i  .650.  d.      It  is  not  a  good  Modus  that  the  Parifhioner 

*3-  having  fpent    all  his  Hay  upon  the  Beafts  of 

the  Plough  ,  that  therefore  he  fhould  be  free 
from  payment  of  Tithe-Hay. 

But  a  Modus  that  in  confideration  the  Pa- 

Rolls  djo.d.  riftiioner  hath  cut,  dried  and  fhockt  the  Corn, 
he  hath  been  freed  from  the  payment  of  Tithe- 
Hay,  has  been  held  a  good  Prefcription. 

*j       r  A  Modus  that  the  Parifhioner  hath  time  out 

of  mind  got  Rufhes  and  ftrewed  the  Church, 
and  in  confideration  thereof  hath  been  dif- 
charged  of  the  payment  of  Tithe-Hay  ,  has 

C    El  keen  adjudged  no  good  Modus  j  but  if  it  had 

been  to  ftrew  the  Parfbns  Seat,  or  to  deliver 
Straw  to  the*  Parfbn  to  ftrew  the  Church,  had 
been  a  good  Modus* 

But 


Chap.  1.6.    £>?  ULalu  of  C)?t6e£ 

But  a  Modus  to  pay  to  the  Dean  and  Chap-Syder£  258. 
ter,  thougH  Spiritual  Perfbns  and  Lords  of  the 
Mannor,  is  not  a  good  difcharge  again  ft  the 
Par/on. 

And  it  hath  been  held  a  good  Modus ,  that  Rolls  1.647. 
in  confederation  the  PariQiioner  has  made  the  b-i»2-> 3,4- 
Hay  into  Grafs-cock,  that  therefore  he  hath  648-d.i,i. 
been  difcharged  of  the  Tithe  of  the  After-  H*!^  3. 
math  ;  but  Sir  Edward  Coke  declares  for  Law,  Hob.ijov  * 
that  there  needs  no  Modus  to  be  alledged  ,  but  More  e>  i  o. 
that  Aftermath  is  of  it  felf  freed  from  the  pay-  Cro.Ei.66o« 
ment  of  Tythes,  and  fb  I  take  it  the  Law  is  a  inft.tfja. 
held  at  this  day. 

A  Modus  to  pay  the  tenth  part  of  all  the  Bees. 
hony  and  wax  of  Bees  killed  ,  has  been  held  a  Rolls  1.651* 
good  Modus  for  the  Tithe  of  Bees.  d.iy* 

But  there  have  been  fbme  opinions,that  there 
is  no  Tithe  due  by  the  Law  for  Bees,  becaufe 
they  ztefertf  natura.  But  nevertheless  both  by 
Cuftom  and  Canon  they  may  be  Tithable,  and 
fb  they  are  in  rnoft  places. 

A  Cuftom  or  Prefcription  to  pay  no  Tythe  Herbage. 
for  the  Herbage  of  Beafts  bred  up  for  the  Plow  Bulftr.2..Price 
and  Pail  hath  been  allowed  to  be  a  good  cu-  ^M*fca1' 
ftom  :  but  of  this  fee  more  before  in  the  fifth 
Chapter. 

It  is  no  good  Modus  that  the  Owner  of  the  Guefl  Hoffef. 
Land  has  paid  all  his  Tithe  for  his  Cattel  there 
depaftured,  therefore  to  be  free  of  the  Tithe 
Herbage  for  gueft  Horfes. 

It  hath  been   held  that  no  Tythes  (hall  be 
paid  for  the  fewel  fpent  in  the  dwelling  Houfes  More  pop. 
in  the  fame  Parilh  it  grew,   without  alledging 
any  Modtt*  at  all* 

S  Bur 


Cro.  Car.  11 
Norton  verf. 
Farmer.  T.  4 
Car.i.C.13. 


Parks. 

Rolls  1.6  sue. 
i, and  4. 
Mafcal  verf. 
Price.P.nJac. 
B.R.Hob.3<?V 
Hut  too  5-8. 


Rolls  i. 6s i.e. 
5-  v 

More  909.'. 
Boothby  ver  f. 
Reynels. 
M.zoja.  B.R. 
M.I  ojac.ro. 
64i.B.R. 
Hutton  5  7. 
Noy   145. 
Owen  34'.' 
Noy  148. 
More  .905?. 


Modus  for 
Land. 
Hutton   -8 


$aifott£i  Counfello? :  Part  n. 

But  it  (hould  feem  that  in  this  laft  Cafe 
there  needs  no  modut  at  all  to  be  alledged,  but 
that  for  the  fewel  fpent  in  the  Owners  Houfe 
in  the  fame  Parifli  ,  there  is  no  Tythe  due  of 
Common  right.  Ideo  qutere. 

If  a  man  prefcribe  to  pay  fix  (hillings  and 
eight  pence,  for  all  the  Tythes  arifing  and 
happening  in  fucb  a  Park  ,  and  the  Park  is 
difparkt  and  turned  to  tillage  ,  the  Prefcription 
is  gone. 

But  if  in  this  Cafe  he  had  made  his  Pre 
fcription,  that  in  confideration  of  fix  (hillings 
and  eight  pence  yearly  paid  to  the  Parfon,  &c. 
he  had  been  freed  of  all  the  Tythes  arifing  up 
on  iix  hundred  acres  of  Land  called  D.  Park, 
this  had  been  a  good  Prefcriptian ,  and  (hould 
have  freed  the  Park. 

So  if  the  Prefcription  of  a  Park  have  been 
to  pay  fix  (hillings  and  eight  pence,  and  a 
Shoulder  of  every  Buck  killed  in  the  Park  ,  in 
difcharge  of  all  Tythes  arifing  within  the 
fame,  in  this  cafe,  though  the  Park  be  di£ 
parked,and  no  Deer  lefr,yet  the  modus  remains, 
and  fhall  difcharge  the  whole  Tythes. 

And  it  has  been  held  a  good  mo  dm  to  give 
a  Buck  and  a  Doe  yearly  to  the  Re&or,  &c. 
in  difcharge  of  all  the  Tythes  arifing  within 
the  Park  ,  although  they  be  fer#  nature : 
and  it  (hall  hold  though  the  Park  be  dip 
parked. 

But  if  the  modus  have  been  only  for  the 
herbage  of  the  Park,  and  if  it  be  difparkt  and 
fbwn  with  Corn  the  modus  is  gone. 

If  a  Parfon,  &c.  have  had  an  Acre  or  piece 
of  Meadow  ground,  time  out  of  mind,  in  dif 
charge  of  all  the  Tithe-Hay  arifing  upon  fuch 

a 


Chap.  iet. 

a  Farm,  this  (hall  only  discharge  the  Hay  upon 
the  ancient  Meadowing,  and  not  the  Hay  of 
Ground  converted  from  Pafture  or  Tillage  to 
Meadowing. 

But  if  one  have  a  modus  for  all  the  demefh 
of  his  Mannor,and  erecl:  a  new  Mill, this  fhall  e-J- 
be  comprehended  within  the  modits  and  (hall  *  n  '45>0* 
not  pay  any  Tythe. 

But  if  a  Man  have  a  modtts  for  all  the  Hay  Rolls  iJ#i« 
and  Grafs  upon  twenty  acres  of  Land,and  con-    *2* 
verts  the  fame  to  Tillage,  or  into  a  Hop-yard, 
he  (hall  pay  Tythes  thereof:  So  it  appears  a 
great  difference  where  the  modus  goes  to  all 
manner  of  Tythes  in  general ,  and  where  to 
particular  Tythes. 

*  Where  a  modus  is  alledged  to  pay  a  cer-  *  Where  a  mo 
tain   fum  to    the   Vicar  in  difcharge  of  any 
Tythes  due  to  the  Parfon,  this  being  a  difpute 
of  the  right  between  two  Clergy-men ,  ought 
to  be  determined  in   the  Ecclefiaftical   Court,  e  converfo. 
but  it  feems  to  be  a  good  modus  as  to  the  Pa-  More  907. 
rifhioner,  and  fb  it  was  held  in  the  Cafe  of  Co^es 
Pool  and  Reynels  in  the  Kings  Bench.    Mich.  §gjjj 
10  Jac.Rat  MrWare  reports  a  Cafe  to  be  ad-  Huttori 
judged  H.  1 8  Jac.  J5.1?:.that  it  was  no  good  mo-  lojac. 
^,and  that  Henden  vouched  one  Bankes  Cafe  Modus 
to  be  adjudged  accordingly.  Ideo  qu#re.  But  it  *  r®teto  the 
feems  a  good  modus,   for  this  being  originally  27*T^F'  "' 
a  modus  between  the  Parfon  and  Parifhioner,  parrorit 
the  Vicar  might  be  endowed  with  the  modus ; 
but  this  muft  be  intended  alfb  where  the  en 
dowment  is  time  out  of  mind  ,  and  not  to  be 
produced,  or  where  the  Vicar  hath  it  fpecially 
in  his  endowment. 


Yclverton  *6. 
contra  Bulftr. 
3.220. 

Leonard.i-94. 
CrokeEl.  71. 
Bulftr.  i.  220. 
Wintel  verf. 
Child, 
M.i4Jac,B.R. 


Partii. 

A  payment  to  the  Parfbn  by  Cuftom  may  be 
goo3  againft  the  Vicar. 

gut  to        a  rate  to  ^  parj{jj  cierk  ;s  no 

,    i.^f  y          r  »r«»  L  •  /i    i       n    r« 

good  difcharge  ot  Tithes  againft  the  Parfbn 

or  Vicar,  unlefs  the  Parfon  be  bound  by  Cu- 
ftom  to  j6nd  the  Parifh  Clerk,  nor  is  a  Modus 
to  ^g  parfbn  a  good  difcharge  againft  the 


And  fb  having  (hewed  what  Prefcriptions  Je 
ntodo  decimandi  ,  and  de  non  decimando  ,  are 
good  and  allowable  at  the  Common  Law  ,  in 
the  next  place  I  (hall  (hew  how  2  modus  deci- 
mandi  or  Prefcription  may  be  deftroyed  or 
loft. 


CHAP. 


Chap.  1 7,    4>2  Haft)  of  €|?t&e&  2,6  * 

CHAR    XVIL 

7^  Seventeenth  Chapter  Jhews  how  a  i 

Modus  decimandi  or   Trefcriftion 
may  be  loft  or  deflroyed. 

IF  a  Man  have  a  AfoAw  for  a  Mill,  which  is  *^  1-^i: 
removed  of  neceflity  to  a  new  place  ,  be-  ^t  Batter 
caufe  the  water  invtto  has  changed  its  courfe,  vm  deflroy  a 
here  though  the  Mill  be  removed,  the  Modus  Modus, 
remains. 

But  if  the  Owner 'of  fuch  a  Mill  fhall  of 
his  own  accord,  and  without  any  caufe  of  ne- 
ceffity  remove  his  Mill  to  a  new  place,  in  this 
cafe  he  fhall  lofe  his  Modus. 

If  a  Man  have  a  Modus  decimandi  for  two  Ro^s  '^J*- 
Mefliiages  and  two  Mills  to  pay  twenty  fhil- 
lings  per  annum,  and  he  erects  a  new  Mill  in 
one  of  the  Meffuages,    the  Modus  fhall  not 
extend  to  free  the  new  Mill. 

There  have  been  Opinions  that  Unity  of  Stepney  verf. 
Pofleflion,  that  is ,  to  have  Fee-fimple  in  the  Warren. 
Re&ory,  and  likewife  in  the  Land  to  which  the  p'41  E1-B>R- 
Modus  is  annexed ,  fhould  deftroy  a  Prefcrip- 
tion  or  Modus  decimandi. 

But  if  a  Man  have  four  Water  Corn-Mills,  Sir  John  HoUis 
for  which  he  hath   time  out  of  mind  paid  a  Ca&-  T-9  Jac< 
Modus  of  four  fhillings  fer  annum  ,  and  pulls  B<R* 
down  one  of  them ,  yet  the  Modus  remains, 
and  he  ihall  ftill  pay  the  four  fhillings. 


CHAP. 
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WCHAP.     XVIII. 

TCheEighteenth  Chapter  foe  ws^by  what 
Conveyances,  and  by  what  names 
Tythes  may  be  grantedjwveyed^de- 
wifed)  &c.  and  what  *DemtJes  Tar- 
\ons  and  Vicars  may  make  of  their 
Glebe  and  Jjthes. 

jStilei2.6i.  Y*)  Egularly  Tythes  at  this  day  cannot  be 
By  what  con-  }\  granted  or  demited  but  by  Deed  in 
W™'S/**b''  Wr.Iting  under  Hand  and  Seal,  or  by  matter  of 
Hunirford  a  higher  nature,  as  Fines,  Recoveries,  6cc.  But 
verf.Hawland.  >n  ^cn  &&s  as  tney  are  become  Lay-fee  they 
T.3£El.ro.f6p  may  be  devifed  by  Will  in  writing  as  Lands 
per  Owen.  may,  but  they  cannot  be  granted  by  Copy  of 
Cro.El  8 1 4.  Court-Roll,  becaufe  they  cannot  be  parcel  of  a 

Mannor. 

Brettyman  But  Tythes  cannot  be  conveyed  or  demifed 

verf.  Wood-  by  any  parol  agreement,  unlefs  it  be  to  the 
roibRBT"  ^wncr  of  the  Land  for  one  year  by  way  of 
Noy  8s>  retainer  :  *and  (bme  opinions  have  been,  that 

Cro.Jac.i  37.     is,  it  is  good  for  more  years.  Ideo  quaere. 
Hetley  3.  Tythes  impropriate  are  at  this  day  by  the 

Hughes  z^.  feVCrai  Statutes  of  diffolution  become  Lay- 
BfZrV.M.  fee'  and  w111  Pafs  by  the  name  of  Heredita- 
a'car.ro.i;^!  ments ,  but  by  the  grant  of  a  portion  of 
E.R.  Tythes ,  the  Tythes  belonging  to  a  Rectory 

Co.4..3j.av       \viil  not  pafs. 

*Ycl,v" "'954 '9*'  There  has  been  fome  Opinions  that  a  man 
KoyC  8i.7izi  •  may  wJtnout  Deed  fell  his  Tythes  to  the  Land- 
Velver.p4.py.  holder  for  more  years  than  one  ,  but  not  Icafe 
Brown- i.i  i.  them  without  Deed. 

Jciee  quaere. 

Tythes 


Tythes  impropriate  may  be  paft  from  one 
to  another  by  Deeds  of  Bargain  and  Sale,  in- 
rolled  according  to  the  Statute  of  17  H.  8.  Scat.  32.  H 
they  may  be  transferred  in  ufe  upon  good  con-  caP-  7« 
lideration  by  Deeds  of    Covenant  to   ftand 
feifed  ,  or   by  Fines  or  common  Recoveries, 
and  may  be  fued  for  by  Writs  of  Aflife  of 
Navel  difleifin  ,  Writs  of  Entry  ,    Writs  of 
Right ,  or  other  real  Actions,  or  by  Ejeffione 
firmte. 

But  upon  a  Leafe  for  Lives  of  Tythes ,  no 
Rent  can  be  refer ved  to  be  recovered  at  or  by 
the  Common  Law,  for  no  Action  of  Debt  will 
lie,  or  diftrefs  can  be  taken,  d7"  ubi  non  ett  re- 
medium^  ibi  non  efl  jus. 

But  upon  a  demife  of  Tythes  for  years  a 
Rent  may  be  referved  ,  becauie  an  A&ion  of 
Debt  will  lye  upon  fuch  Leafe  upon  the  Con 
tract 


84  CHAP. 
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CHAP.    XIX. 

The  Nineteenth  Chapter  fhews,  what 
barren  Lands  ,are  free  from  the 
payment  of  Tythes  within  the  Sta 
tute  of  ^  E.6.cap4i3. 

Ed.6.ca.i  3.    TN  the  Statute  of  ^  E.  6.  there  is  a  Trovifo  to 
L 


That  all  fuch  barren  Heath  or  wafte  Ground, 
ether  than  fuch  as  be  discharged  from  the 
fayment  of  Tythes  by  Aft  of  Parliament  , 
which  before  this  time  have  lain  barren  and 
faid  no  Tythes  by  reafon  of  the  fame  barren- 
#£/},  and  now  be,  or  hereafter  fl)aU  be  improved 
and  converted  into  arable  ground  or  meadow, 
jJ)all  from  henceforth  after  the  end  and  term 
of  feven  years  next  after  fuch  improvement 
fuUy  ended  and  determined^  fay  Tithe  of  Corn 
and  Hay  growing  upon  the  Jame,  any  thing  in 
this  Att  to  the  contrary  in  any  wife  notwith- 
ftanding. 

This  Claufe  was  added  for  the  encourage 

ment  of  Tillage  and  Improvement  of  lands 

by  water  or  otherwise  ;  and  therefore  though 

here  be  no  words  of  discharge  of  the  payment 

of  Tythes,  during  the  firft  ieven  years,  yet  by 

j*  reafonable  intendment,  the  fame  (hall  be  di£ 

charged  from  the  payment  of  Corn  and  Hay, 

i  Inft.tff  6v     for  the  firft  feven  years  after  the  Improvement  : 

r>yei-i7o.bv     ancj  tnac  js  proved  by  the  fubfequent  Claufe, 

whereby  it  is  provided  ; 

Plow  2.oA.a  That  if  any  fuch   barren  wafte  or  Heath- 

3pd.bv.          ground  hath  bsfore  this  time  been  charged  with 
&•»••'  the 


t he  payment,  of  any  7ythes9  and  'that  the  fame 
be  hereafter  improved  and  converted  into  Ara 
ble  or  Meadow,  that  then  the  owner  or  owners 
thereof  foall  during  the  feven  years  next  fol 
lowing  from  and  after  the  fame  Improvement, 
fay  Jucb  kind  of  Tythes  as  was  faidfer  the 
fame  before  the  faid  Improvement,  any  thing  in 
this  Ati,&c. 

So  that  it  appears  plainly  by  this  Provifo, 
that  it  was  the  intent  of  the  makers  of  this 
Law  only  to  free  thefe  improved  Lands  from 
the  payment  of  fuch  Tythes  as  were  produced 
by  the  improvement,  which  muft  be  Hay  or 
Corn,  and  no  other. 

Next,  fuppofe  a  Man  have  barren  Lands 
within  this  Law  which  are  free  from  the  pay 
ment  of  Tythes  by  Prefcription  ,  real  Compo- 
fition,  &c.  It  ihould  feem  by  the  penning  of 
the  aforefaid  Provifo ,  that  he  fhould  pay 
Tythes  for  the  fame  after  the  (even  years ,  this 
Provifo  only  providing  for  fuch  Lands  as  are 
freed  by  Acl;  of  Parliament. 

But  that  doubt  leems  cleared  by  the  next 
precedent  Provifo  in  this  very  Acl,  whereby  it 
is  provided. 

That  no  Perfon  jhatt  be  fued  or  otherwife 
compelled  to  yield ,  give  or  fay  any  manner  of 
Tythes  for  any  Manners,  Lands ,  Tenements  or 
Hereditaments^whicbby  the  Laws  and  Statutes 
of  this  Realm,  or  by  any  Priviledge  or  Prefcrif* 
tion,  are  not  chargeable  with  the  fayment  of 
any  fuch  Tythes ,  or  that  be  dif charged  by  any 
Compofition  real. 

So  that  this  Provifo  preferves  all  former  legal 
difcharges. 

But 
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But  the  great  queftion  upon  this  Law  is, 

v/hat  (hall  be  faid  to  be  barren  Heath  or  wafte 

Ground  within   this  Law ,   and    Sir  Ed-ward 

Coke  defines  barren  Land  in  thele  words. 

2.  Inft.6 5  5" v  Terra  ftenlis  efl  terra  mfoecunda  nuUum  fe- 

6*6.  rens  fruftum.  Bur  that  definition  will  not  hold 

in  this  Cafe ,  for  it  does  appear  by  the  fecond 

Trovifoy  that  fiich  barren  Lands  are  intended 

that   are  barren   quoad  Agricultural  that  is, 

Dyer  1 70.  p.j.  fuch  barren  Heath  or  wafte  ground  that  of  its 

Co.Enr.  4^z,    own  nature,  without  improvement  by  Lime, 

Marie,  Manure,  &c.  will  not  bring  forth  Corn 

or  Hay. 

6  E.  6.  per  But  if  Ground  be  not  fit  for  Tillage  ,  yet 

Bendloes.          jf  it  be  not  fuapte  natura  barren ,    it  is  not 

Hfflft1a<fcB   Wkhin  this  LaW'    AS  if  a  W°°d  be   ftubbed 

ex  Motione  '     an^  grub'd  up,   and  made  fit  for  the  Plough, 

I-loughtoii.        a11^    reduced  to  Tillage,  it  (hall  pay  Tythes 

prefently  ;  for  Wood-ground  is  Terra  fertilis 

&  fozcunda. 

a  in(l.tf  j(jv  ^°  if  Marifh  ,  Meadow  or  other  Land  by 
More  pop.  negle&ing  to  fcower  the  Trenches  or  Sewers, 
or  by  fudden  inundation  be  drowned ;  or  if  by 
ill  husbandry  or  negligence  fertil  Land  be  over 
run  with  gor(s,whins,  broom,fern,bufhes,briars, 
Sec  yet  they  Ihall  not  have  the  benefit  of  this 
Jtr&fuifo ,  becau(e  of  their  own  natures ,  they 
are  fertile  and  apt  for  Tillage,  and  the  Parfbn, 
Vicar,  &c.  (hall  not  lo(e  his  Tythe  by  the  ill 
husbandry  of  the  Pariftiioner. 

If  Lands  were  barren  Heath  or  wafte  Ground, 

at  the   time  of  the  making  of  this  Acl: ,  and 

were  improved  ,    and  had  or  might  have  had 

the  benefit  of  this  Law  ,   and  after  return  to 

Co.i  0.8  6.bv   'their  barrennefs,  the  Owner  of  fuch  Lands  (hall 

Co.  6.1 8. av      not  have  the  benefit  of  this  Law  a  fecond  time 
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upon  a  fecond  improvement :  but  I  take  the 
Law  to  be  otherwife ,  if  the  Lands  had  been 
improved  before  the  time  of  the  making  of  this 
Law,  and  were  then  become  barren  again,  for 
there  I  take  it,  upon  a  new  improvement  the 
owner  of  fuch  Lands  ftiall  have  the  benefit  of 
tr^is  Law. 

Mariih   Lands  new  gained  from  the  Seas,  More  430. 
and  Fen  Lands  gained  from  the  frefh  waters  j.Euft.  165. 
by  draining,  banking,  &c.  are  not  within  the  2  Inft.tfjtf'v 
meaning  of  this  Law  to  be  freed  from  the  pay 
ment  of  Tythes,  during  the  fir  ft  (even  years 
after  the  gaining. 

But  the  Determination  of  this  point,which  is 
or  which  is  not  barren  Land  within  this  Statute, 
commonly  falls  out  to  be  determined  by  com 
mon  Jurors,  which  notwithstanding  the  Dire 
ction  of  the  Judge  are  (eldom  fb  favourable  to 
the  Church  as  they  ought. 

This  Provifo  only  charges  the  payment  of 
Corn  and  Hay  after  the  (even  years ,  and  the 
(econd  Provifo  provides  only  for  the  payment  ^  n'g'c'20' 
of  fuch  like  Tythes  as  v/ere  formerly  paid  be-  eoxfrmedfytht 
fore  the  Improvement,  for  the  firft  (even  years  St.of  2.  E.  6. 
after  the  improvement,  and  makes  no  provifion  Canons  Pro- 
for  the  payment  of  other  Tythes ,   (ave  Corn  *•*?•*•  Cap. 
and  Hay,after  the  (even  years :  So  that  it  may  J^^c^s  Q*' 
leem  to  imply  a  difcharge  of  all  Tythes,  'but  Error  u  damna- 
Corn  and   Hay  after  the  (even  years :  But  to  lilu.  Cap.,%?- 
this  I  anfwer,that  there  being  (everal  Laws  both 
Statute  and  Canon  made  formerly  for  the  due  CaP' 

r  n-.     ,  i  .  i     .     ut  a 

payment  of  Tythes,  and  no  negative  words  in  ^ 
this  Act  ,  it  (hall  not  abrogate  tho(e  Laws  to 
the  prejudice  of  the  Church  by  implication-. 

C  HAP. 
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CHAP.  XX. 

The  Twentieth  Chapter  fljews,  what  a 
real  Compaction  is ,  and  in  what 
Cafes  Lands  /hall  be  freed  of  the 
payment  of  Tythes  6y  JucbCompofi- 
lion  real. 


WlcreTytbes 
jbatt  be  dif- 
ed  by  a 


en,   and  -what 
it  is. 


Co.4-44.av 
•L  Inft.6?$V 
DO&.&  Stud, 
l.i.cap.fj. 

f.uk. 


Vide  Lindw. 

cap.  Quoniam 
fropwr  verbo 
Redetnptione?**, 
Upon  this 
matter. 


THat  which  we  call  a  real  Ccmpofition  is, 
where  the  prefent  Incumbent  of  any 
Church  ,  together  with  his  Patron  and  Ordi 
nary  do  agree  by  Deed  under  their  Hands  and 
Seals,  OJP  by  fine  in  the  Kings  Court,  that  fuch 
Lands  fhall  be  freed  and  difcharged  of  the 
payment  of  all  manner  of  Tythes  for  ever, 
paying  fbme  annual  payment ,  or  doing  fbme 
other  thing  to  the  eafe ,  profit  or  advantage  of 
the  Parfbn  or  Vicar,  &c.  to  whom  the  Tythes 
did  belong  :  And  thefe  real  Compofitions  have 
ever  been  held  and  allowed  here  in  England 
to  be  a  good  Difcharge  of  the  payment  of 
Tithes :  And  from  thefc  real  Compofitions  it  is 
intended,  all  Prefcriptions  Je  modo  decimandi 
fir  ft  took  their  rife  and  beginning,  though  I 
doubt  moft  at  this  day  have  grown  up  from 
the  negligence  and  carlefnefs  of  the  Clergy 
themfelves. 

And  fuch  Compofitions  may  be  made  by  the 
Parifhioner  alone  without  the  Patron  and  Or 
dinary,  but  it  then  binds  only  for  the  life  of 
the  Incumbent,  and  will  be  avoided  by  his  Re- 
fignation,  Deprivation,  or  being  abfent  eighty 
days  in  a  year  ,  from  his  Cure,if  he  have  Cure 
of  Souls. 

But 


Chap.io, 

But  it  feems  fbme  of  the  Canonifts  and  Ci-  . 
vilians  are  of  Opinion  ,  that  all  Compofirions 
between  the  Lay  and  Clergy  to  be  difcharged 
wholly  of  payment  of  Tythes,  or  to  pay  lefs 
in  recompence  than  the  full  value,  are  invalid, 
but  otherwife  between  Clergy-men,  but  by 
the  Common  Law,  which  muft  govern  here, 
there  is  no  fuch  difference  allowed,  but  all  real 
Compofitions  made  as  aforefaid  are  good  and 
valid. 

But  note,  that   no  Compofition  made  by  Hob.i;5v 
parol  or  word  of  mouth  only,  and  not  reduced 
into  writing  under  Hand  and  Seal  ,  is  binding 
at  allf  unlefs  it  be  upon  Record  as  by  Fine, 
&c. 

But  I  conceive  at  this  day  no  real  Compo 
fition  can  be  made  to  bind  the  Succeffor  of 
the  Parfbn  or  Vicar  that  makes  the  fame  ,  for 
they  are  now  retrained  by  the  Statute  of 
I  3  Eliz.  to  make  any  Grants  other  than  for  ,  3  £l.cap;  i  o. 
twenty  one  years  ,  or  for  three  lives  ,  'with 
the  other  qualifications  mentioned  in  the  faid 


So  that  it  feems  clear  to  me,  that  Parfbns 
and  Vicars  at  this  day  ,  notwithftanding  the 
confirmation  of  the  Patron  and  Ordinary,  can 
not  charge  their  Benefices  or  any  thing  be 
longing  to  them  ,  other  than  for  twenty  one 
years  or  three  lives  as  aforefaid,  and  that  only 
by  Leafes  confirmed  by  Patron  and  Ordinary 
of  things  ufually  demifed  ,  whereupon  the  ac- 
cuftomed  yearly  Rent  or  more  is  reierved. 

So  that  what  has  been  faid  concerning  real 
Cbmpofitions  is  only  to  be  intended  of  fuch 
as  were  made  before  that  and  other  later 
Statutes  ,  for  \  take  it  a  real  Compofition  at 

this 
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this  day  will   only  bind  the  Parfbn  himfelfi 
•  'whilft  he  is  Parfbn  Refident  ,  and  ferving  the 

Cure,  quod  not  a. 

More  s>  1 5-.  And  it  hath   been   held ,  that  if  there  be 

two  Proprietors  or  Farmers  of  Tythes  ,  that 
•an  agreement  with  the  one  fhall  bind  his  Com 
panion. 

Lindwoodcap.        The  Canon  Law  allows  a  Compofition  with 
Quoniam  prop-  Lay-men  for  Tythes  received  ,    but  not  for 

ter  verbo  Re-      Tythes  to  Come. 

See  a  Decretal  of  Alexander  the  Third , 
w^ere^7  t^ie  P°Pe  confirms  Compofitions  be- 
twixt  Clergy-men. 


CHAP 
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CHAP.     XXf. 

The  One   and   Twentieth    Chapter 
{hews^  what  Monaftery  Lands  are, 
or  may  be  free  from  the  Tayment  of 
Tythes. 

TT  is  without  Difpute,  that  none  of  the  Abby  Jon<*  3  1  ?•'• 

and  Priory  Lands,  that  carne  to  the  Crown  J 
by  the  Statute  of  a7  H.  8.  or  before,  an*  freed  J^JE 
or  difcharged  ot  the  payment  ot  Tythes  by  ^  z^w^  jha 
the  Statute  of  3  iH.S.c.S.or  by  any  other  Law  be  freed  from 
or  A6t  of  Parliament.  fayment  of 

But  in  the  Statute  of  17  /f."^.  there  was  a 
Provifo  ,  that  notwithftanding  that  A6t  the 
King  might  by  his  Letters  Patents  under  the 
great  Seal  of  England  continue  any  of  the 
iaid  Monafreries,  and  that  Provifo  is  left  out  of 
all  the  modern  Prints,  only  Rattal  in  his  a- 
bridging  of  that  Statute  makes  fbme  mention 
of  it.  V  ^  \ 

Now  the  Reader  muft  obferve  once  for  all, 
that  all  Mcnafteries  under  two  hundred  pounds 
per  annum  were  to  have  been  diffolved  by  the 
Statute  of  17  H.  8.  and  are  therefore  ufually 
called  the  (mailer  Abbeys  ,  and  thofe  of  two 
hundred  pounds  a  year  and  upwards  were  not 
diflblved  till  the  3  i  year  of  //.8.  and  are  com-  - 
monly  called  the  great  Abbeys. 

And  upon  thefe  two  Statutes  this  Cafe  late 
ly  hapned  in  the  Exchequer  Chamber  be 
tween  Walklate  Farmer  of  the  Rectory  of 
Utoxater  in  the  County  of  Stafford  to  the 
D.  of  Windor&&  Wilenv  owner  of  the  Farm 


n 
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in  that  Parifh,  that  was  parcel  of  the  poffdfi- 
ons  of  the  Abby  of  Croxden  in  the  fame 
County,  which  was  one  of  the  fmall  Abbeys, 
and  of  the  Cittertian  Order ;  which  Order 
was  freed  of  the  payment  of  Tythes,  as  (hall 
be  fhewed  hereafter  ,  and  this  Abbey  was  dip 
covered  by  the  defendant  Wilfoaw  to  be  con 
tinued  by  Letters  Patents  under  the  great  Seal 
of  England,  and  fb  not  diflblved  till  the  Sta- 
3 1  H.S.c.  13.  tute  of  3  i  H.8.  whereupon  the  Defendant  was 
difmifled,  and  the  Court  clearly  held  the  Lands 
difcharged  of  payment  of  Tythes  by  the  Stat. 
of  3  i  H.  8.  I  mention  this  Cafe  for  the  Angu 
larity,  not  for  any  nicety  in  the  Learning  of 
it. 
31  H.8.c  8  ^7  t^ie  Statute  of  3  i  H.8.  before  mentioned, 

there  is  a  claufe  to  this  effect. 

The  claufe  of        That  the  King  and  his  Patentees,  'which  then 

31  H.s.tkat    had,  or  then  after  (Iwuld  have  any  Monasteries, 

frees  Mey       Abbathies,  Priories,  Nunneries,  CoUedges,  Hop 

Lands.  fitals,  Houfes  of  Friars,  &c.  or  any  Manners, 

Lands,  &c.  'which  did  belong  to  them ,  fljould 

have,  hold,  retain ,   keep  and  enjoy  the  faid 

Mannors,  &c.  according  to  their  Eftates  and 

Titles  discharged  and  acquitted  of  the  faymtnt 

of  Tythes  as  freely  and  in  of  large  and  am  fie 

manner  as  the  faid  Abbot s,&c.  or  any  of  them 

had,  held,  occupied,  pojjejj'ed,  ufed,  retained,   or 

enjoyed  the  Jame,  or  any  fart  thereof  at  the 

days  of  their  diJJ'olution. 

And  the  Reader  is  to  obferve  ,  that  the  Ab 
bots,  &c.  at  the  time  of  their  diffolution  held 
their  Lands  difcharged  four  manner  of  legal 
and  regular  ways,  which  were  allowed  by  the 
Laws  of  this  Realm,  to  wit, 

;,.By 
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i  .By  the  Bulls  of  Popes,  i.  By  real  Compo-  Hob.  19  7  v 
fitions  with  the  Parfbn,  &o  Patron  and  Ordi-  Z^6V 
nary.   5.  By  Prescription:  And  4-By  Order. 

But  there  is  another  jfbrt  of  difcharge,though 
not  a  legal  one,  has  been  allowed  in  this  cafe 
to  make  a  fifth  fort  of  difcharge  5  and  that  is 
perpetual  unity,  where  the  Abbot  has  had  the 
Re6lory  of  any  Church  and  Lands  in  the  fame 
Parifh  time  out  of  mind,  which  have  been  held 
free  from  the  payment  of  Tythes  by  all  the 
time  of  memory ,and  of  thefe  feveral  difcharges 
I  will  (peak  in  order. 

And  firft  of  difcharges  by  the  Popes  Bulls  it 
is  to  be  underftood,  that  when  the  Pope  ufurped 
a  power  over  the  Clergy  here  in  England  ,  he 
did  at  his  pleafure  grant  Exemptions  to  this 
or  that  Abby,  or  to  whom  elfe  he  pleafed  to  be 
freed  from  the  payment  of  Tythes  which  was 
allowed  as  a  good  difcharge  again! t  the  Parfbns 
and  Vicars j  who  in  many  places  fuffer  by  thefe 
Bulls  to  this  day,  thefe  Bulls  being  turned  into 
Prefcriptions,  &c. 

The  fecond  fort  of  difcharges  was  by  real 
Compofitions  between  the  Parfbn  or  Vicar, 
and  the  Abbots,  Priors,  &c.  confirmed  by  the 
Patron  and  Ordinary :  of  thefe  we  have  fpokeri 
at. large  before  in  the  Twentieth  Chapter,  and  t!0ns- 
therefore  (hall  not  repeat  it ,;  but  pafs  to  the 
third  fort  of  difcharges. 

The  third  fort  of  difcharges  is  by  Prefcrip- 
tion,of  which  we  havelikewife  fpokenat  large 
before  in  the  Sixteenth  Chapter3to  which  I  fhail 
refer  the  Reader. 

I  fhall  only  obierve  to  the  Reader  again  in" 
this  place,  that  the  Abbots,  Priors,  and  other 
Religious  perfbns  might  prefcribe  generally  to 
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be  free  from  the  payment,  or  to  be  discharged 
of  the  payment  of  Tythes  without  any  recom- 
pence  to  the  Parfbn ,  &c.  but  a  Lay-man 
could  not  prefcribe  absolutely  to  be  free  from 
payment  of  Tythes ,  but  fub  modo,  that  is, 
paying  or  doing  Something  to  ,  or  for,  the 
Parfbn,  Vicar,  &c.  in  recom pence  and  fatif- 
faction  of  the  Tythes,  as  you  may  at  large 
fee  in  the  Chapter  here  before. 

And  it  is  to  be  obServed  ,  that  no  Abbot, 
Prior,&c.  could  make  any  Such  Prescription  by 
the  Common  Law ,  that  was  not  founded  be 
fore  the  time  of  memory 3that  is  before  the  firft 
year  of  R.i.  which  is  the  time  of  the  limitation 
of  all  Prescriptions  at  the  Common  Law , 
Inft.  6^3.  which  rejects  the  practice  of  the  Canon  Law, 
which,as  fhould  Seem,allows  the  limitation  of  a 
Prefcription  or  Cuftom  to  40  years. 

It  may  reasonably  be  demanded,  how  this 
manner  of  discharge  can  be  made  out  at  this 
day,  fince  there  is  now  no  PerSbn  living  ,  that 
can  prove  how  the  Abbots  held  and  enjoyed 
their  Lands ;  to  which  I  anSwer,  that  what 
was  done  before  the  diffolution  of  Abbeys  mult 
now  be  proved  by  what  has  been  done  fince ; 
for  if  Monaftery  Lands  have  been  held  all  the 
time  of  memory  fince  the  diffolution ,  freed 
from  the  payment  of  Tythes,  it  (hall  be  in 
tended  ,  that  they  were  fb  held  before ;  and 
therefore  they  have  not  paid  or  been  queftioned 
fince. 

The  fourth  fort  of  difcharge  is  by  order, 
anc]  tn|s  difcharge  alSb  for  the  moft  part  de 
pends  upon  Popes  Bulls  or  Grants ,  who  at 
pleafure  granted  exemption  to  what  orders  they 
pleajfcd. 

About 
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About  the  Year  of  our  Lord  1 1 5-0.  the  moft  Cau&  i  <?.q.t; 
Religious  Orders  then  in  being  were  difcharged  dedmas. 
of  the  payment  of  Tythes ;  but  about  that  s^^fft dc" 
time  Pope  Adrian  the  Fourth  reduced  them  to  ciVizo 
Ciftertians  3  Hojpitaliers  and  Temflers ,  and 
about   the   Year    12 15%  Pope   Innocent  the  Decret.  Grego- 
Third  added   the  Prxmonftratenfes.    But  the  ni  ex  Prte  tua 

Priviledges  granted  to  thefe  Orders  extended  J^Jff \ 

°,      .?      !         ,     r    f-^    i         ill.      i    .    SeJa.de  deam. 
only  to  the  Lands ,  thefe  Orders  held  m  their  4o5> 

own   manurance  ,  and  not  to  any  which  was  Dyer 27 7, 278. 
held  by  their  Tenants  or  Farmers.  4  Concil.Lat. 

But  about  the  beginning  of  theReJgn  of  Can.f5. 
H4-the  Ciftertians  attempted  to  have  enlarged  ^!UQeIcimq8cK 
their  Priviledge  to  their  Tenants  and  Farmers, 
which  tending  to  the  ruine  of  many  poor 
Parfons  and  Vicars  that  had  cure  of  Souls,  was 
complained  of  in  a  Parliament  held  in  the 
fecond  year  of  #4. whereupon  it  was  enac^ed^ 
that  not  only  the  Ciftertians  ,  but  all  other 
Orders  that  put  any  Bulls  in  execution  for  the 
difcharging  any  of  their  Lands  from  the  pay 
ment  of  Tythes  in  the  hands  of  their  Tenants 
and  Farmers,  (hall  incur  a  Premunire ,  that  is, 
forfeit  all  their  Goods  and  the  profits  of  their 
Lands  during  life,  and  be  likewife  imprifoned 
during  the  offenders  life  :  which  gave  fuch  a 
check  to  that  proceeding ,  that  I  do  not  find 
any  thing  of  that  nature  after  attempted. 

The  Tempters  after  in  the  Council  of  Vien- 
na^  which  was  held  in  the  year  of  our  Lord 
.  i  3 1 1«  and  in  the  fourth  year  of  E.  z,  were 
condemned  for  Herefie  j  and  all  their  poffefli* 
ons  by  Act  of  Parliament  made  in  the  1 7  year 
of  the  fame  King,  were  transferred  to  the  Hof-  Stau;  E.2.G 
fit -alters  or  Knights  of  St.  John  of  Jerttfalem^ 
who  enjoyed  them  till  the  thirty  (ec©nd  year  of 
T  a.  ths 
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32.  H.8.c,*4-  the  Reign  of  King  H.  8.  at  which  time  by  Aft 
of  Parliament  they  were  fetled  upon  the 
Crown. 

But  where  it  is  faid  in  toil-way ,  that  the 
Tempters  were  condemned  of  Herefie  in  the 
8.  year  of  E.i.  and  their  Lands  given  the  fame 
year  to  the  Hojjtit alters,  it  is  a  great  error ;  for 
it  is  clear,  that  the  Council  of  Vienna  was  held 
in  the  fourth  year  of  that  King,  and  chiefly  cal 
led  againft  the  Temflers  j  and  it  is  as  clear  that 
their  Lands  were  not  here  in  England  fetled 
upon  the  Hofyitalicrs  till  the  feventeenth  year 
of  the  fame  King. 

wlwe  th  kfer     ^nd  tnougn  tne  Lands  of  the  lefler  Mona- 
jbbeys  way  be  ftcries  be  not  within  the  benefit  of  the  Stajtute 
Jf-tedof  Tythet.of  31  H.  8.  to  be  freed  of  the  payment  of 
Tythes;  yet  they  ought  to  enjoy  all  fuch  pri- 
viledgesas  areannext  to  the  Land  ,  and  there 
fore  fuch   Lands  in  whofe  hands  fbever  they 
come,ihall  be  freed  of  the  payment  of  Tythes ; 
by  real  Compositions  and  Prefcriptions  de  modo 
decimandi,  but  not  by  Prefcriptions  de  non  de- 
Tones  3372      cimanJo,  unity  of  pofleffion,  Order  or  Bulls  of 
373.  Popes:  but  in  all  thofe  cafes  the  Parfbns  and 

Vicars  have  the  advantage  by  the  diflblution 
of  Mi  thofe  Abbeys  that  were  diffolved  by  the 
Statute  of  iy  JJ.8.  For  the  Parfbns  and  Vicars 
fhali  in-  fuch  cafe  be  reftored  to  their  Tythes 
again,  which  in  all  Juftice  they  ought  in  all 
other  cafes,if  the  Parliament  had  been  pleafed. 
The  lefler  Monafteries,  that  is,  which  were 
under  ioo  /.  fer  annum  of  the  Orders  of  C/- 
flertians  and  Premonflratenfes  were  ,  as  has 
been  faid,  diflblved  by  the  Statute  of  17  H.  8. 
have  loft  the  priviledge  of  being  difcharged  of 
the  payment  of  Tythes ,  unlefs  they  were  con 
tinued 
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tinued  as  the  Abby  of  Croxden  was ;  but  thofe 
Monafteries  of  thofe  Orders  that  came  to  the 
Crown  by  the  Statute  of  3 1  H.  8.  retain  the 
priviledge  of  thofe  Orders  in  not  paying 
Tythes.  But  this  is  to  be  underftood  only  for 
fuch  time  as  the  Owners  hold  them  in  their 
own  manurance  ;  for  if  they  let  them  out  to 
Tenants ,  they  (hall  have  no  more  priviledge 
than  the  Tenants  of  thofe  Orders  of  the  Ci- 
ftertians  and  IPremonftratenfes  had,  which  was 
none  at  all. 

But  note,that  if  the  King  after  the  diffolution  Joncs  2«3>&c. 
of  the  leffer  Monafteries(which  had  been  of  any  Gro.Jac  607. 

r     i       ,-.     i  i  -j-yi  i      r    i  Hob.?o6. 

or  the  Orders  that  were  diicharged  or  the  pay-  ^an.{s  Of  tfa 

mentof  Tythesjhad  granted  any  of  their  Lands  ie/er  abbeys 

to  any  of  the  greater  Monafteries   which  were  granted  to  the 

not  diffolved  till  the  Statute  of  3  iH.S.yet  thofe  go*  '»' 

fhall  not  retain  the  Priviledges  the  Abbots  had  ^ 

at  the  time  of  the  former  diffolution ;  the  right 

immediately    reverting  by  the  diffolution  to 

the  Parfbns  and  Vicars  to  whom  the  Tythes 

of  right  did  belong,  the  greater  Abbeys  could 

not  hold  them  legally  difcharged  at  the  time  of 

the  fecond  diffolution :  So  that  there  is  a  mani- 

feft  difference  between  this  and  the  cafe  of 

Walklate  and  Wilfliaw  before  remembred ,  for 

in  that  cafe  the  Monaftery  was  continued  and 

not  diffolved  till  the  Statute  of  3 1  H.8. 

And  it  is  to  be  obferved ,  that  no  Lands  ac-  Umdt  pur* 
quired  by  any  of  the   Monafteries  oY  thofe  cj3*fid  *fter 
Orders  which  were  fo  freed  from  payment  of  '**%*$ 
Tythes  after  the  Council  of  Later  an ,  which  S^'  : 
was  in  the  year  of  our  Lord  1115-  >  and  by  Couc.Latct.4. 
confequence  none  that  were  founded  after  that  Can.?  5. 
Council,  are  difcharged  of  the   payment  of  Seldens  Mfl'tf 
Tythes,   either  in  their  own  or  their  Tenants  TJtfj€S  IZI* 
T  3  hands, 
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hands  9  for  by  that  Council  the  Priviledge  was 
limited  to  fuch  Lands  as  theie  Orders  had  at 
the  time  of  that  Council 

And  although  any  Abbey-lands  of  the  great 
Abbeys  which  were  of  the  Ciftertian  and 
Prxmonftratenfian  Orders  were  in  the  hands  of 
Tenants  for  years  at  the  time  of  the  diiTolution, 
yet  the  King  and  his  Patentees  after  the  Leafes 
determined  fhall  hold  them  difcharged  ,  whilft 
the  Patentees  and  Owners  hold  them  in  their 
own  hands,  but  the  Kings  Tenants  fhall  hold 
them  difcharged  becaufe  of  the  Royal  Preroga 
tive  of  his  Perfon  not  being  intended  fit  for 
Husbandry. 

Having  now  faid  thus  much  of  the  four  le 
gal  manner  of  difcharges  before-mentioned,  I 
:-  fhall  proceed  to  that  of  perpetual  unity,  which 
f  cannot  be  faid  to  be  a  legal  difcharge  of  the 
'  payment  of  Tythes  :  Yet  becaufe  the  Abbots, 
Priors,  &c.  at  the  time  of  the  diflblution  held 
the  Lands  dilcharged  of  the  payment  of  Tythes, 
though  not  legally  difcharged  of  Tythes ,  it 
hath  been  refblved  by  many  Judgments  and 
fetled,  that  this  is  a  good  difcharge  within  the 
meaning  of  the  forefaid  claufe  of  3  i  H.  8. 
Now  that  which  we  call  a  perpetual  unity  is, 
as  hath  been  (aid,  where  an  Abbot,  Prior,  &c. 
time  out  of  mind  hath  been  feifed  of  the  Lands 
oat  of  which  theTythesarife,and  the  Rectory 
within  ^hich  Parifh  the  Lands  lie. 

And  it  is  to  be  obferved  that  every  perpetual 
unity,  that  /hall  difcharge  the  Lands  from  the 
payment  of  Tythes,  mufi  have  thefe  four  qua- 
Jjties. 

F/>/,  It  muft  be  jufta,  that  is,  by  good 
lawful  Title. 
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Secondly ',  It  muft  be  perpetual,  that  is,  the  Co- 
Abby  muft  be  founded  and  endowed  with  the 
Land  and  Rectory  before  the  time  of  memory, 
which  by  the  rules  of  the  Common  Law,  as 
has  been  faid,  muft  be  before  the  firft  Year  of 
R. i.  for  if  by  any  Records ,  Deeds ,  or  other 
legal  and  good  evidence  it  can  be  made  appear, 
that  either  the  Land  or    Rectory  came  to  the 
Abby  /mce  the  faid  firft  year  of  R.  i.  the  union 
is  not  perpetual :  and  yet  if  the  Appropriation 
be  ancient ,    as  in  the  time  of  E.  4.  or  before, 
though  the  Lands  cannot  be  difcharged  upon 
the  (core  of  perpetual  unity ;  yet  they  may  by 
Prefcription ,  if  in  truth  the  Lands  were  held 
difcharged  of  the  payment  of  Tythe. 

Thirdly ',  Such  unity  as  (hall  difcharge  lands 
of  the  payment  of  Tythes  within  this  Law, 
muft  be^^W^r,  that  is,  the  Abbots,  Priors,  Sec. 
muft  be  feifed  in  Fee-fimple,  as  well  of  the  lands 
upon  which,&c.  as  of  the  Rectory. 

Laftly,  Such  unity  muft  be  liber  a  ,  that  is, 
free  from    the  payment  of   any  manner  of 
Tythes ,  for  if  their  Farmers  at  will,years,  &c. 
have  paid  any  manner  of  Tythes  to  the  Ab-^rojac 
bots,  Priors,  &c.   or  their  Farmers  of  the  Re- 
Tories,  the  perpetual  unity  will  not  ferve.  And 
therefore  where  fuch  perpetual  unity  is  pleaded 
in  difcharge  of  Tythes,  the  adverfe  party  may 
reply,  That  the  Tenants  or  Farmers  before  the 
diflblution  paid  fbme  fort  of  Tythes ,  and  fb 
avoid  the  perpetual  unity. 

Having  firft  given  the  Reader  fatisfa&ion 

that  all  the  lands  that  came  to  the  Crown  by  the 

Stat.  of  xyH.S.  and  before,  can  have  no  benefit 

of  the  difcharge  given  by  the  Scat  .of  3  i  H  8. 

T  4  and 
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and  having  alfb  (hewed  how  many  ways  Lands 
may  be  difcharged  from  payment  of  Tythes, 
thar  came  to  the  Crown  by  the  (aid  Statute  of 
3  i  J/.8.  k  reils  now  that  I  fhould  fay  feme- 
thing  oF  thole  Lands  that  have  fmce  come  to 
the  Crown  by  the  Statutes  of  gx  H.ft.cap.i.^. 
37  H.ft.cap.^.  and  i  E.^.cap.iq,. 

Co  2.4.7.2.  It  is  a  Rule  taken  in  the  Archbifhopof  Can- 

wi?keh     ,     ter buries  Cafe,  that  neither  the  letter,  nor  the 
rtrtcaLTnot    me?ning  of  the   Statute  of  3  i  H.  8.  extended 
to  rheCrwn     to  ^rce  or  difcharge  any  Lands  from  the  pay- 
b) '3 1  H.  8.     merit  of  Tythes,  lave  thofe  that   came  to  the 
Crown  by  that  Aci  ;  for  as  that  Book  (ays,  ic 
is  abfurd  that  the  branch  of  the  Statute  of  31 
Jf.  8.  concerning  Tythes ,  fhould  be  extended 
to  a  future  Aft,    that  the  makers  of  the  Sta 
tute  of  3  i  H. 8. without  the  Spirit  of  Prophefie, 
could  not  have  the  prefcience  of. 

More  p  M-  And  as  to  tho(e  that  came  to  the  Crown  by 

Crcjac.y  7.  the  Statute  of  %i  H8.  c.i^.  it  was  adjudged  in 
the  Ca(e  of  Spur  ling  and  Quarles  ,  that  they 
are  not  di(charged  of  the  payment  of  Tythes. 
And  after  in  the  Ca(e  between  Urrey  and 
Bowjer  8  Jacott  in  the  Common  Pleas  this 
point  was  moved  again,  and  the  Court  was  di 
vided 

Jones  T9*>£c.        But  there  is  a  latter  Judgment  that  feems  to 

Latch  8  p.        oppofe  thcfe  former  resolutions,  it  was  between 

K§hes  \^'     one  JVitton  and  Sir  Richard  Weft  on  ,  that  was 

afterward  Lord  Treadirer,  Trin.i^Car.  i  .B.R. 

and  the  Cjiieftion  was,  whether  thofe  Lands  of 

the  Hofpitalicrs  that  came  to  the  Crown  by  the 

Statute  of  31  H.^.eap.i^.  were  difcharged  of 

the   payment   of  Tythes  by  that  Statute   of 

3^  H.  8.  or  by  the  former  Statute  of  3  i.  and 

in  that  Cafe  DcdriJge  and  Jones  Juftices ,    iield 

that 
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that  they  were  difcharged  within  the  Statute  of 
3  i  If. 8.  and  they  did  in  effe&  deny  the  Books 
before  cited  to  be  Law,  the  Chief  Juftice£&/<? 
was  of  opinion  that  they  were  not  difcharged 
by  the  Statute  of  31  H.  8.  but  by  that  of  %z. 
So  that  by  their  three  opinions  the  Defendant 
~Svc  Rich.  Weft  on  had  Judgment;  butWkitlock 
was  of  opinion,  that  thofe  Lands  were  not  di£ 
charged  of  the  payment  of  Tythes  by  the  one 
Statute  or  the  other:  Now  upon  the  whole 
matter  I  (hall  fiibmit  to  the  Judicious  Readers 
Judgment,  whether  this  latter  refblution  be  of 
any  weight  to  fhake  the  former  refblutions  , 
fince  in  this  cafe  though  there  were  three  for 
giving  Judgment  for  the  Defendant,  yet  to  the 
point  controverted  upon  the  Statute  of  3  i  ti. 
8.  there  were  two  againft  two  ,  and  that  they 
were  not  discharged  by  the  Statute  of  31.  there 
were  three  againft  the  Chief  Juftice  Hide.  So 
that  I  conceive  the  Law  remains  according  to 
the  former  refblutions,  that  there  are  no  Lands 
freed  from  the  payment  of  Tythes  by  any  Sta 
tute,  but  thofe  that  come  to  the  Crown  by  the 
Statute  of  3  i  H.8.  tamen  inde  cjutere. 

If  an  Abbot,  Prior,  &c.  that  by  Order,  Pre-  Syderfin  320; 
fcription,  6cc.  held  his  Land  difcharged  of  the 
payment  of  Tythes ,   had  granted  away  his 
Land  to  a  Colledge,  6cc.  the  Colledge  fhould 
not  hold  them  difcharged. 

I  muft  confefs  I  have  met  with  no  Judg-  • 
ments  upon  thofe  Lands  which  came  to  the 
Crown  by  the  Statute  of  3  7  H.  8.  but  thofe 
being  the  fame  with  thole  that  !came  to  the 
Crown  by  the  Statute  of  i  £.6.^.14. 1  con 
ceive  neither  thofe  that  came  to  the  Crown  by 
of  thofe  latter  Statutes  have  any  privi- 

ledge 


Jones 
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ledge  at  all,  and  it  is  agreed  in  that  »very  cafe 
of  Witton  and  Weffion^  that  tho/e  Lands  that 
came  to  the  Crown  by  i  E.  6.  could  not  have 
any  benefit  by  the  claufe  of  difcharge  in  the 
Statute  of  3  i  H.8. 

So  that  I  (hall  conclude  ,  that  there  is  no 
Land  can  have  any  priviledge  at  this  day  to  be 
difcharged  of  Tythes  that  belonged  to  the 
Abbots,Priors,&:c.  but  fuch  only  as  came  to  the 
Crown  by  the  Statute  of  3  1  H.$.cap.  1  3. 


CHAP.    XXII. 

The   Two   and    twentieth    Chapter 
Jbews^  what  TerfonalTythes  are^ 
and  in  what  manner  they  are  pay 
able. 


Lindwoodeap.   T^HE   CanonJils  define    Perfbnal  Tythes 

Quoniam  X      thus. 

proptcr  verb.  Decimse  perfonale s  fie  dict<z ,    quia  fotius  in 

perfo-  rejpeftu  perfortx  folvuntur  quam  rei,  ut  put  a  de 

i  arfifa°9  wgotiatione  &  militia.     And  by  the 

Tythes  are,  and  Canon. 

were  payable.       Decima  ferfonahs  folvantur  de  artificibus 

&  mercatoribus,  fcilicet  de  lucro  negotiations > 

fimiliter  de  carfentariis^  fabris,   cxmentariis^ 

textoribtts  ,  fandoxatricibtis  ,   &  omnibus  aliis 

operariis  ftifendianisjit  videlicet  dent  decimas 

de  flifendiis  fuis ,  niji  ftipendiarii  tpfi  ali^uid. 

certum  veHni  dare  ad  of  MS  vel  ad  lumen  Ec- 

clefia,  (I  Rettori  ipfius  Ecclefix  flacuerit.  And 

Vcrbo  negoti^-  Mr.  Lindwood  in  his  Glofs  adds, 

tionis.  Etfciaf  quod  in  iftis  dtcimis  were  perfona- 

libus* 
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libus,  qu#  confiderantur  exfolo  lucro,  deducun- 
tur  expenfe  tarn  in  re  quam  circa  rem  &  extra 
remfafftf.  Et  nota,  quod  de  folo  lucro  debetur 
brtc  decima;  unde  fi  emens  mercem  earn  non 
vendat^fed  donet  <vel  fibi  retineat,  non  temtur 
decimare^  quia  non  lucratur. 

So  that  it  appears  by  the  Canon  Law,  that 
every  one  ought  to  pay  for  a  Perfbnal  Tythe  a 
tenth  part  jof  all  his  clear  gains,  deducing  all 
his  charges  and  expences  for  a  perfbnal  Tythe ; 
but  if  a  man  buy  Merchandizes,and  do  not  (ell 
them  to  profit,  or  give  them ,  or  make  ufe  of 
them  himfelf,  no  Tythe  is  to  be  paid,  becaufe 
there  is  no  gain  made  of  them. 

Now  let  us  fce,what  the  Statute  of  z  E.6.fays  2  E.6.c.i  3. 
to  us  concerning  perfbnal  Ty  thes  3  and  by  that 
Statute  it  is  enacted, 

That  every  perjon  exercifing  merchandising)  The  Statute  for' 
bargaining  and  felling,  clothing,  handier  aft?  or  perfinal  Tjthes. 
other  art  or  f  acuity ^  being  fuch  kind  of  perfons* 
as  then  before  within  forty  years  had  accufto- 
mably  ufed  to  pay  juch  perfonal  Tjtbes  ,  or  of 
right  ought  to  pay  (other  than  fuch  as  be  common 
Day-labourers)  ft  all  yearly  pay  for  his  perfonal 
Tythes  the  tenth  part  of  bis  clear  gains  ,  bis 
charges  deduced. 

And  -where  handicraft  men  haviufcd  to  pay 
their  Tythes  within  this  forty  years ,  the  fame 
Cuftom  of  Tythes  is  to  be  obferved',  and  if 
any  perfon  refufe  to  pay  his  perfonal  Tytbes^ 
&c.  it  fhall  be  lawful  to  the  Ordinary  of  tbc 
fame  Diocefs  to  call  the  fame  party  before  him, 
and  by  his  discretion  to  examine  him  by  all 
lawful  and  reafonable  means  ,  other  than  by  ^ 

the  parties  own  corporal  Oath* concerning  the  ^ 

true  payment  of  the  faid  Tythes. 

This 
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This  A6t  of  Parliament  reftrains  the  Canon 
Law  in  two  things ;  firft,where  the  Canon  was 
general,  that  all  perfbns  in  all  places  fhould 
pay  their  perfbnal  Tythes,  the  Acl:  retrains  it 
to  fuch  kind  of  perfbns  only,  as  have  accu- 
ftomably  ufed  to  pay  the  fame  within  forty 
years  before  the  making  of  the  A6t  Secondly  , 
whereas  by  the  Ecclefiaftical  Laws  they  might 
before  this  Acl:  have  examined  the  party  upon 
his  Oath  concerning  his  gain  ;  this  Adi:  reftrains 
that  courfe,  fb  that  the  Party  cannot  be  exami 
ned  upon  Oath ;  and  by  this  Acl:  the  Day- 
labourer  is  freed  of  the  payment  of  his  perfo- 
nal  Tythes. 

It  cannot  be  intended  upon  this  Acl:,  that  if 
fiich  Tythes  have  been  fbmetimes  paid  within 
forty  years,  that  they  are  therefore  due,  but 
they  muft  have  been  accuftomably  ,  that  is, 
conftantly  paid  for  forty  years  next  before  the 
Acl:. 

And  if  it  be  demanded  how  fuch  payment 
muft  now  be  proved  forty  years  before  the 
making  of  the  (aid  Acl:  ?  I  anfwer,  as  in  other 
\\kecafesapofteriore,  by  what  has  been  done  ail 
the  time  of  memory  fince  the  Acl:. 

There  has  been  fome  queftion  amongft  the 
School-men  and  Canonifts , .  whether  perfbnal 
Tythes  ought  to  be  paid  of  unlawful  gain,  to 
which  you  (hall  hear  what  a  great  School- man 
and  Doctor  fays  : 

Tho.  Aquinas  Quod  ft  aliqua  male  acquiruntur  Juflicitcr 
Sum.2.i^.q.8;.  uno  mo^0^  ^u'ia  jpfa  acquifoio  eft  injusi'a  ,  put  a 
*me?ber  due  °lu*  ^uiruntur  per  rafinam ,  furtumfiu  ufu- 
of  iU  rotten  r#w9  <]Ute  homo  tenet ur  reftituere  ,  non  autem 
froft.  de  eis  decimam  dare ,  tamen  f  aliquis  ager  fit 

ewftus  de  ufura ,  de  fruftu  ejus  temtur  ufu~ 

rarius 
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rarius  decimas  dare,  quia  f ruff  us  itti  non  funt 
de  ufura9  fed  ex  Dei  munere  :  quadam  <uero 
dkuntur  male  acquiptte  ,  quia  acquiruntur  ex 
turyi  caufa,  fcut  de  meritricio  &  hiftrionatu^ 
&  aliis  hujufnydi)  qua  non  tenentur  reftituere 
unde  de  talibus  tenentur  deciwas  dare  ,  fecun- 
dum  modum  aliarum  ferfonalium  decimarum, 
tarnen  Ecclefia  non  debet  eas  recifere,  quamdiu 
funt  in  feccato ,  ne  vidtatur  eorum  feccatis 
communicare)  fed  yoffiquam  fxnituerint^  fojjunt 
ab  eis  de  his  recifi  decim<e. 

So  that  by  this  great  Doctors  opinion  it  Lindwood  cap. 
(eems,    that  of  ill  gotten  gain,  of  which  refti-  Qupniam 
tution  ought  to  be  made ,  no  perfbnal  Tythe  is  F°pter  verb, 
due,  and  yet  if  by  ill  gotten  gain  a  field  fe^^S^ 
purchafed  ,  Tythe  ought  to  be  paid  of  the  Qr(J  de^t 
fruits  thereof :  but  of  ill  gotten  gain,where  no  cap.  ex  tranf- 
Reftitution  is  to  be  made,  there  Tythes  ought  miflTa  in  the 
to  be  paid,  but  not  received  by  the  Church,  till  p^A  vcrbo 
the  fmner  have  repented  him  of  the  evil ,  and  mJuftfi- 
after  fuch  repentance  the  Church  may  receive 
them. 

Thefe  perfbnal  Tythes  are  accounted  a- 
mongft  the  offerings,  of  which  we  are  to  fpeak 
next,  and  ought  by  the  Parifhioner  to  be  of* 
fered  to  the  Church  where  due ;  but  I  am  of 
the  opinion  of  him,  that  faid,  Ha  decimte  fer- 
fonales  magis  difficult  ate  &  fubtilitate  quant 
utilitate  exiflunt. 

It  hath  been  refblved,  that  Servants  in  Hu£  Ro|ls  r  6  ^ 
bandry  mail  not  pay  any  perfbnal  Tythe.          a,It 

Hawking,  Hunting,  Fifhing,  Fowling,  &c. 
fall  under  thefe  Rules  of  perfonal  Tythes. 

CHAR 
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The  Twenty  Third  Cbafter  /hews  > 
what  Oblations  f)ffenngsj$c.  arey 
v    and  where  due. 

and   f\Fferings  are  defined  by  the  .Canonilts  to 

Offerings what,  V^/    be. 

and  where  due.  Quacunque  a  piis,  fidelibus  Chriftianis  offe- 
runtur  Deo  &  Santta  Ecclefia^fi've  res  foli,/ieu4 
mobiles  Jint,  nee  refert  an  legantur  TeftamentO) 
aut  aliter  donentur. 

It  fhould  (eem  ,  that  in  the  time  of  Popery 

there  was  an  expe&ation,  that  every  one  pre- 

fent  at  Mate  fhould  offer  (bmething ;  for  Saint 

Greg.  78.  ha-  Gregory  tells  us,   Quod  omnis  Cbriftianus  pro- 

bcturdeCon-    curet  ad  mijjarum  jolennia  aliquidDeo  off  err  e. 

iecrat.div.  i.          And  by  a  Canon  in  the  Council  Mat  if c.  it 

Can.  4.  jg  decreecj9  Uf  omnibus  dominicis  diebus  altaris 

oblatio  ab  omnibus  viris  &  mulieribus  offera- 

•  i 

tur9  tarn  paws  c^uam  <vim  ,  ut  per  ha  i.vmo- 

lationes^&c. 

Bccan.  Sum.          3^-  £ecanus  a  learned  Jefuite  is  more  r  .ode- 

'   rate  j  for  he  tells  \3&>Quod  nemo  tenets  .dillas 

OblationeS)  nifi  vel  neceJJ arise  fint ,,  >fuftenta- 

tionem  miniftrorum^  *uel  confnetudo  ad  eas  all* 

cubi  obliget. 

Can.Damaf.         And  the(e  Offerings  belonged  properly  to 
Pap.  Ethaberur  the  PHeft  or  Minifter  of  the  Church  or  Place 
where  they  were  made ,  for  fo  is  the  Canon  of 
Pope  Damafus. 

Quod  Oblationes  qu#  intra  fanttam  Eccle*- 
fam  offeruntur^  tantummodo  Sacerdotibus  o/ui 
fervire  videntur ,  licet  comdere  & 
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But  it  {hould  feem,  that  private  Chappels 
carried  away  many  of  the  offerings  belonging 
to  the  Mother  Churches,  to  avoid  which  Otho- 
lon  the  Popes  Legate  here  made  a  Canon  to  re 
medy  that  mifchief  to  this  purpofe, 

Quod  Capellani  miniflr  antes  in  Capellis  bu-  Cap.  De  Obla- 
jufmodi,  qute  falvo  jure  mat  rids  Ecclefite  funt  tloni')US- 
concejfa,  univerfas  Oblationes  &  catera  qu& 
ipfis  non  recipientibus  ad  Ecctcjiam  matricem 
fro'venire  deberent,  ipfius  Ecclefite  Rettori  fine 
difficultate  reflituant^  cum  illud  tanquam  alie- 
num^jufle  nequeant  retinere.    Si  quis  autem  re- 
flituere  contempferit,  fufpenfionis  vinculo  ,  quo- 
ufyue  reftituerit^fe  noverit  innodatum. 

So  that  it  feems  by  this  Canon,  that  Chap- 
pels  that  had  Parochial  Rights,  the  Chaplains 
of  them  might  retain  the  offerings,  but  where 
the  Parochial  Rights  were  faved  to  the  Mo 
ther  Church ,  the  Chaplains  of  fuch  Chappels 
were  to  account  to  the  Re&or  of  the  Mother 
Church  for  the  Offerings  made  at  fuch  Chap- 
pels.' 

There  was  another  Canon  made  by  Simon  Cap.Quk 
Mepham   Archbifhop  of  Canterbury^  and  his 
Clergy  in  the  year  of  our  Lord  i  3  xS.reciting, 

Quid  quidam  maledifiionis  filii  in  nuben- 
tiumfolennis ,  purificationibm  mulierum,  mor- 
tuorum  exequiis,  &  aliis^  in  yuibus  ipfe  dominus 
in  miniflr  or  um  fuorum  perjonis  folebat  obi  a- 
tionum  libamine  populariter  honorari,  ad  unius 
Denarii,  <v el  alter ius  modica  quantitatis  obla- 
tionem  ,  populi  devotionem  reflringere  funt 
moliti ,  refiduum  oblationis  fidelium  fuis  pro 
libito ,  vel  alienis  ufibus  multoties  applicantes : 
Trtefentis  dtclaratione  Confilii  declaramus  & 
fronunciamus  ,  omms  &  fingulos  in  prxmiffis 
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<ue  I  eornm  aliquo  imfofterum  delinquentes^  win- 
culo  majtiris  excommunicationis  involvi. 

So  that  upon  the  whole  matter  it  appears, 
there  were  fbme  offerings  free  and  voluntary, 
which  the  Parifliioners  or  others  were  not 
bound  to  perform,  but  ad  libitum.  There  were 
others  by  Cuftom  certain  and  obligatory,  as 
thofe  for  Marriages,  Chriftnings,  Churching  of 
Women,Burials,6cc.and  that  thefe  were  all  due, 
and  belonged  to  the  Parifh  Prieft  or  Minifter, 
that  officiated  at  the  Mother  Church  or  Chap- 
pels  ,  that  had  Parochial  Rights ;  the  other 
Chappels  that  had  not  Parochial  Rights,  were 
to  account  to  the  Refior  for  the  Parifh 
Church:  now  let  us  fee,  what  the  Statute  of 
a  E.6.  fays,  by  which  it  is  enacted, 

1  E.6.  c.  13.          That  all  and  every   Perjon  and  Ptrfons  , 
The  Statute  for  which  by  the  Laws  and  Cujtoms  of  this  Realm 
Offerings.          ought  to  make  or  fay  their  offerings^  {ball  yearly 
from  thenceforth  well  and  truly  content  or  fay 
his  or  their  offerings  to  the  Par/on,  &c.  of  the 
Parifh  or  Parities,  where  it  frail  for  tune  or  hap 
pen  him  cr  them  to  dwett  or  abide ^c. 

Thefe  Offerings  which  were  free  and  vo 
luntary  are  now  vanished,  and  are  not  compre 
hended  within  this  Law ;  but  thofe  that  were 
cuftomary  and  certain,  as  for  Communicants, 
Marriages,  Chriftnings,  Churching  of  Women 
and  Burials,  are  confirmed  to  the  Parilh  Prieft, 
Vicars  and  Curates  of  the  Pariflies,  where  the 
parties  live  that  ought  to  pay  the  fame ;  and 
they  are  only  recoverable  in  the  Spiritual 
Court,or  an  A&ion  (I  conceive)  may  be  formed 
upon  this  Statute  at  Common  Law. 

CHAP, 
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CHAP.    XXIV. 

the  Twenty  Fourth  Chapter  foews  y 
wh-it  Mortuaries  are,  and  ift^hat 
Cafes  they  are  due  at  this  day ,  and 
how  much  is  to  be  faid  for  ihe 
fame. 

BY  a  Provincial   Canon  made  by  Simon  Where,  and 
Langbam  Archbifliop  of  Canterbury  and  ^frfa*** 
his  Clergy  ,  in  the  year  of  our  Lord  i  378.  it /J 
Was  decreed. 

Quod  fi  dccedens  tria  vel  plura  cujiijrcun^ue  Cap.StatutW 
gemris  in  bonis  fuis  babuerit  animalia  ,  Optimo  &  infra,&<5. 
cut  debitum  de  jure  fuerit  refervato  :  EcclefiA  Tlye 
furf)  a  qua  Sacrament  a  recepit,   dtim  fuitverif^ 
fine  dolo  fraude  feu  contradictions  quaUbet  pro 
recompenfatione  fubtractionis    dscirnarum  per- 
fonalium  9  nee  non  &  oblationum  ,  fecundum 
melius  animal  re/ervetur  poft  obitum  pro  falute 
anim&   fu$   Ecclefa    fu&  bujufmidi    libsran- 
durn  :  quod  fi  dif)  tantum  in  boms   dccedeniif 
extiterint  animalia,    de  manfuetudine  EcclefiA 
exaftio  quthbet  nomine  mortuzrii  remittatur  : 
cjuodque  fi  Mulier  wiro  fup-zrftite  obierit ,     ad 
folutionem  mortuani   mimrnz    coercsatur^  Sed 
fi  poft  obittim  mar  it  i>  in  domo  cum  families  regi- 
mim  'vidua  per  .  annum  fupervixent ,  j uxta 
formam  fuperms  fcriptam  ad  mortuarium  ob- 
iigstur  :    Hac    autem  interpret  at  ione  ,   confa- 
tudmi  laudabili  Jvpsr  r/ionmrus  in  noftra  pro- 
'vincia  aliter  obfer-vare  nolumus  pr<&iudiciu?n 
generali  ;    c^mn    ft   dzcsdens    numtruw  bujuf- 
modi  anim ahum  babuerit  feu  non  habwnt 
V 
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aut  uxorprius  vel  pott  decejjerit,  fuper  prafta- 
tione  mortuarii  confuetudo  Ecclepaftica  obfer- 
vetur:  ad  folutivnem  autem  debiti  de  jure  vel 
confuetudint  mortuani  r ententes,  volumus  per 
crdinarios  locorum  cenfura  Ecclefiaftica  CQ- 
arftari. 

How  far  this  Canon  was  obeyed  in  Eng 
land  I  can  give  no  account ,  but  I  have  not 
found  the  Englifh  willing  to  have  their  Eftates 
taken  from  them  by  Canons ,  nor  have  found 
that  any  Prohibitions  have  been  granted  in 
cafe  of  Mortuaries ;  nor  have  I  obferved  any 
complaints  in  Parliament  againft  them  (fave 
that  x  R.x.  it  is  prayed  that  Parfbns  and  Vicars 
might  not  require  Mortuaries  of  the  Armour  of 
any  Man ;  but  that  it  might  remain  to  their 
Executors )  till  the  xi  H.  8.  and  then  they 
were  fetled  by  Statute  as  follows, 

St. ii  H.S.c.*.         i.  That  no  Man  fljould  fay  a  Mortuary  un- 
Tbe  statute  for  iej£  fa    died  pojjejjcd  of  Goods  to  the  value  of 
ten  Marks,  that  ts,  fix  pounds  thirteen  fritting* 
and  four  pence. 

i*.  'That  no  Mortuary  fljould  be  paid  or  de 
manded^  but  in  fuch  places  where  they  have 
ujedto  be  paid  or  given. 

3.  That  they  frculd  be  paid  but  in  one  place , 
and  that   at  the  parties  moft  ufual  dwelling 
and  habitation^and  there  but  one  Mortuary,  and 
that  after  the  rate  following,  that  is  to  fay, 

4.  That  if  the  decedent  at  the  time  of  his 
death,  had  in  move  able  Goods  to  the  value  of 
ten  Marks  clearly,  his  debts  frft  paid  and  un 
der  the  I  urn  of  thirty  pounds,  then  he  foouldpay 
three  fallings  and  four  pence  and  no  more,  and 
this  mutt  be  in  rn^v cables,  and  not  in  Chattels 
as  Leases  fcr  years,&c. 

V  5.  That 
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5-.  7#<tf  //  f/fo  decedent  died  fojjejjed  of 
moveables  of  the  Value  of  thirty  pounds ,  and 
under  the  value  of  forty  founds  ,  to  pay  fix 
fallings  and  eight  pence  for  a  Mortuary. 

6.  If  the  decedents  Goofs  be  of  the  'value  of 
forty  founds  or  ufwards,then  to  fay  tenfinllingt 
for  a  Mortuary. 

j.  That  no  married  Woman,  Child,  or  Per- 
fon  not  keeping  Hottfe  foould  fay  any  Mortuary^ 
nor  a  wayfaring  Man,  or  other  that  was  not 
resident  where  he  died,  but  thofe  to  fay  where 
they  wcrelafl  refident. 

8.  The  Parjon  or  Vicar  are  not  by  this  A& 
barred  of  any  Legacy  given)  or  Offering  to  be 
made  to  them. 

9.  No  Mortuary  to  be  faid  in  Wales,  Callis 
cr  Barwick,  or  in  the  Marches  of  Wales,  but 
where  accuftomed.  . 

i  o.  It  is  provided  that  the  four  Welch  Bi- 
ftofs,and  the  Archdeacon  of  Chefter  may,  not- 
withstanding  this  Affj  take  their  accuftcmed 
Mortuaries. 

1 1 .  That  where  left  hath  accuftcrnably  been 
taken  for  Mortuaries  than  is  limited  by  the  Aft) 
there  no  more  than  is  due  by  the  Cuftom  jhall  ba 
taken. 

Sir  Edward  Coke  is  of  opinion  that  there  2  In  ft.  491 
were  no  Mortuaries  due  before  this  A6t  by  any  Mfa' 
Law,  but  by  Cuftom  only  ;  by  reafon  of  tiie  on!J 
words  in  the  Statute  of  Circumjpecte  Agatis, 
which  are5  ubi  mortuarium    dare  conjuevit  ,• 
&c. 

This  duty  was  formerly  only  (liable  for  in 
the  Court  Chriftian,  but  now   I    conceive   an 
Action  of  Debt  will  lye  at  Common  Law  up 
on  this  Statute,  for  though  this  Statute  is  only 
V  %  negative^ 


Jeoffries  verf. 
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negative,  that  they  fhall  not  take  above  fuch 
rates,yet  it  implies  affirmative,  as  the  Statute  of 
1  E.6.  for  barren  Grounds,  and  the  Statute  for 
the  Sheriffs  Fees  and  other  Statutes. 

But  if  a  Suit  be  commenced  for  a  Mortuary 
in  the  Spiritual  Court ,  no  Prohibition  fliall  be 
granted  to  flay  their  proceeding  there ,  unleis 
they  proceed  contrary  to  the  Statute. 

For  thofe  Martuaries  that  Prelates  anciently 
paid  to  the  Kings  of  this  Realm  ,  I  fhall  not 
trouble  the  Reader  with  ,  but  refer  thofe  that 
are  curious  to  inform  themfelves  ,  to  Sir  Ed 
ward  Cokes  Commentary  upon  Magna,  Charta, 
and  his  Jurifcli&ionof  Courts. 

In  the  Tenth  of  Hen.  4.  A  Vicar  claimed  a 
Mortuary  byCuftom,and  not  by  the  Canon,or 
any  other  Law,  quod  not  a. 

Thefe  Mortuaries  are  in  fbme  places  called 
coarfe  prefents,  or  courfe  prefentees,  as  Doctor 
Cow  el  fays ,  becaufe  where  due ,  they  ufed  to 
pay  them  before  the  Coarfe  was  buried,  when 
it  was  brought  to  be  buried. 

The  Bifllop  of  Chester  claimed  by  Cuftom 
upon  the  death  of  any  Prieft  ,  dying  within 

,  the  Archdeaconry  of  CbeHer  for  a  Mortuary, 
Iter  his  demand  •  •    «     HIT     /~          *  *  0111         T««II          J 

as  Archdeacon  hlS  ****  H°r*e  °r  MarC  »  Sac^e  »  Bndle  and 
0/Chelter.  Spurs,  his  beft  Gown,  a  Cloak,  his  upper  Gar 
ment  next  it,  his  beft  Hat,  his  Tippet,  his  beft 
Signet  or  Ring,  and  this  Cuftom  was  denied 
by  the  Plaintiff  in  a  Prohibition,  but  what  the 
Succefs  was  I  have  not  heard,  but  the  Mortu 
aries  due  to  the  Archdeacon  of  Chefter  are  ex- 
cepted :  and  the  Bifhop  of  Chefter  holds  that 
Archdeaconry,  as  I  have  been  informed,  in  the 
nature  of  a  CcmmendaW)  and  executes  it  by  a 
Deputy. 

Mr. 
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Mr.Swinborn  is  of  opinion,  that  thefe  Mor-  Pffife 
tuaries  are  to  be  paid  out  of  the  decedents  part  cu"r'  ,. 
of  the  perfonal  Eftate  where  the  Wife  and 
Children  are  to  have  their  reafbnable  part,  the 
reafon  he  gives  is  b?cau(L -Mortuaries  are  of  the 
nature  of  Legacies*  But  I  mu/l  confefs  I  am 
not  of  his  opinion,  for  I  look  upon  it  as  a  debt 
or  duty  to  which  the  penonal  Eltate  isfubjeS;. 
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The  Five  and  twentieth  Chapter 
Jhewsjoow  lythes  are  to  be  f  aid  in 
London. 

TH  E  Lively  hood  of  the  Clergy  in  Lon-  Titles  in  Lon- 
don^  I  mean  the  fecular  Clergy,  confifted  don,  hew  to  be 
heretofore  chiefly  in  voluntary  Offerings  and  $**<*• 
perfonal  Tythes ,   which  little  differ  from  vo 
luntary  Offerings.    For  though  a  great  Doctor 
tells  us  that, 

In  pr&cipuis  feffivitatibus   tenetur  qttis  of-  HofKenfis  c^ 
ferre^&cogi  poteft,  maxime  cum  fit  quafi  gene-  0™ms  c 
ralis  confuetuao  ubique  terrarum,&c. 

And  if  you  ask  him  which  are  thofe  Feafts  Idcra  de 
at  which  the  People  are  bound  to  offer,  he  tells  Se&.  In  quibus, 
you,  Dies  dominicos^  &  dies  fefti'vos.  Sec, 

But  there  being  no  Canon  or  Law  that  pre- 
fcribes  any  certainty  in  the  quantity,  value,  or 
things  to  be  offered,  I  can  give  them  no  pro-  • 
perer  a  name  than  voluntary  or  free  will  offer 
ings.  But  no  fboner  was  Popery  abolifhed  In 
this  Nation,  but  thefe  voluntary  Offerings  and 
V  3  perfonal 
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perfbnal  Tythcs  fbon  came  to  little.  And  nor- 
withilanding  it  was  ena&ed  by  the  Statute  of 
a  £.6.  That  all  that  by  Law  or  Cuitorn  were 
bound  to  make  their  offerings  fhould  thence 
forth  pay  them  to  theParfbn,  &c.  yet  that  did 
not  much  amend  the  matter,  fb  that  the  main 
tenance  of  the  fecular  Clergy  in  London  was 
brought  to  a  very  low  ebb ;  there  being  r,o 
Tythc,  as  hath  been  faid  ,  chargeable  upon 
houfcs,  unlefs  by  way  of  a  Modus  dtcimandi^ 
lf  thereupon  the  Clergy  of  London  in  the  ijib 
year  of  the  Reign  of  King  H.  8.  made  their 
application  to  the  Parliament,  and'  obtained  an 
Acl:  of  Parliament  for  the  confirming  a  Decree; 
made  by  the  Archbifhop  of  Canterbury  and 
divers  other  great  Lords  of  the  Kingdom,  to 
fettle  the  matter,  the  cfTedt  whereof  follows, 
which  is  printed  amongft  the  other  A6ls  of 
parliament. 

Th  Dee^e.  j  .7^  t Jje  Citizens  of  London  from  thence 

forth  for  ever,  foeuld  fay  yearly  without  fraud 
or  guile  to  their  Parfons,&c  fcr  the  time  being, 
for  every  ten  fallings  rent  of  all  hcufes,  flops, 
warehcufes,  cellar  sand  ft  ables,  within  the  jaid 
City  of  London  and.  the  Liberties  of  the  fame, 
1 6  d.ob.  and  for  every  ^o  s.rent  x  5.9  d.  and  fo 
afcendmg  for  every  i  o  s.  rent. 

x.-  That  if  any  dwelling  koufes,  flops,  &c 
flculd  be  leafed  by  fraud  cr  covin ,  referving 
lejs  Rent  than  hath  been  acciiftomed ;  or  flail  by 
reafon  of  Fine,  cr  by  fraud  orcovin,make  any 
Leafe  without  referring  any  Rent ,  then  the 
Farmer  cr  Tenant  flail  fay  after  the  fame 
wte,the  faid  houfe,&c.  was  la/  let  for  without 
iovin  ;  but  notejhat  if  the  houfe,&c.  be  let  at 
&  gnat  a  Rent, as  the  fame  was  fet  at  thetimt 
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of  the  making  of  the  /aid  Statute,  then  no 
fraud  can  be  averred,  although  a  Fine  or  In- 
com  was  given  for  the  faid  Leafe. 

3.  That  if  a  Houfe,  &c.  be  leafed*  and  no  z  lnft.6/p, 
Rent  at  allreferved,  then  fuch  houfe,  &c.  fljall 
fay  fuch  rate  as  the  fame'  'was  let  for  at  the 
time  of  the  making  of  the  faid  Statute  ;  but 
where  greater  Rent  is  reserved,  it  is  to  fay  ac 
cording  to  the  bett  improved  value. 

But  where  Houfes  had  been  always  held  by  i\nb.66o,\ 
the  Owners,  and,  by  conference,  no  Rent  faid,  Lit.Rep.i4i. 
that  is  cafus  omifTus  in  this  Statute  ,  and  fuch 
houfes  will  be  freed  of  payment  of  Tythes  by 
-this  Law. 

But  if  it  were  a  Houfe,  that  yielded  Rent  at 
the  time  of  the  making  the  Decree,  and  be  now 
let  without  Rent,  it  (hall  fay  Tythe  according 
to  the  Rate  it  was  fet  for  at  the  making  of  the 
Decree,  although  no  Fine  at  all  were  faid  for 
fuch  Leafe. 

5*.  The  Tythes  upon  this  Decree  cannot  ke 
fued  for  in  the  Ecclefiaftical  Court,  becaufe  the 
Aft  it  felf  declares  how  they  foall  be  recovered. 

6.  That  if  the  Owners  held  the  Houfes  them- 
felves,  then  they  foall  pay  Tythe  after  the  rate 
the  fame  were  fet  for  at  the  time  of  the  Decree. 

j.That  if  any  f  erf  on  take  any  Houfe*  &c. 
by  Leafe,and  he  and  his  Executors,  &c.  live  in 
fart  of  it,  and  fet  out  fart,  the  principal  Farmer 
or  Taker  ,  his  Executors,  &c.  fliall  fay  their 
Tythes  for  his  and  their  farts  after  the  rate 
aforefaid,and  of  fuch  farts  as  is  farmed  out 
according  to  the  rate  it  is  ftt  at.  And  in  the 
fame  manner  Tythes  are  to  be  faid  ,  where  cne 
takes  a  Leafe  of  feveral  Houfes,  and  lets  out 
part,and  holds  any  part  himfelf> 
V  4 
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S.  That  if  any  Farmer^  or  his  <4]Jigns  foall 
.farm  all  the  Hottfes,  &c.  fo  farmed  to  one  or 
divers  Tenants  9  the  Tenants  {ball  fay  Tythes 
according  to  the  Rxnt  referred. 

9.  That  tf  dwelling  Houfes  foall  be  can- 
Averted  into  WareliQufts,  ore  converfb9yet  they 
flwll  fay  Tythe  according  to  the  Rate  afore- 
•jtfij. 

I  o.  That  if  a  Dye-houfe  or  Brew-hcufe  be  let 
with  the  implements,  then  a  third  peny  of  the 
Tythes  after  the  rate  abcvefaid  to  be  abated. 

1  1  .  7  'hat  where  a  Manficn-hotife  with  flops, 
HMeS)  wharf  5,  with  Cram  ,  Timber-yard  or 
Gardens  belonging  to  the  fame  ,  an.d  occupied 
together  Jball  afterwards  be  jevsred)  or  were 
{wered  within  8  years  before  the  Decree^  that 
then  the  Farmers  of  the  (l^'ps^abley^c.  foal* 
fayTythes  according  to  the  Rate  ah  we.  f  aid. 

i  a.  That  theje  Tythes  [ball  be  paid  quarterly 
,  Alidfummer,  Ivlichaelmas  and  Chrift- 


i  g.  That  any  Hoit^older^  that  Mds  a  Hcufe 
.of  I  o  s.  Rent,  or  akoijt  fhall  be  acquit  of  his 
O-Jer'ings  ;  but  his  Wift  ,  Chtldnn  and  Ser- 
vantsfaall  pay  1  d.  yearly  for  th&ir  four  offering 
flays,  vecei'vwg  at  Eafter. 

14.  That  -if  any  Hottfe  of  10  s.  Rent  or  a- 
ln°ve,  (Jjall  be  let  by  parcels  under  I  o  s.  Rent\ 
then  the  Owner,  if  he  live  in  any  part  of  the 
b<»fe,  or  the  chief  Tenant,  fliallpay  the  Tythe 
0jter  the  rate  as  the  fame  Houje.  was  acctttfo- 
wably  letten  before  fuch  divtfion,  %nd  the  Sub 
tenants,  that  hold  lefi  than  los.  per  annum, 
yjitbcut  fraudcr  coi'tn  flail  pay  x  d.  yearly  for 
their  Offerings. 
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i  <y.  'That  no  Tythe  (hall  be  p aid  for  any  Gar 
dens  belonging  to  any  Manfion-houfe ,  and 
'which  are  held  for  pleajure  ;  but  if  fuch  Garden 
contain  half  an  Acre  of  ground  or  more,  and 
Jhall  wake  any  yearly  profit  by  Sale ,  then  the 
Jame  to  be  faid  for  >  according  to  the  rate  above- 
faid. 

1 6. This  Aft  is  not  to  extend  to  the  Houfes  of 

Noblemen  or  Noblewomen  whilft  they  are  kept 

in  their  own  hands ,  and  not  let  for  Rent,  and 

I   which  formerly  paid  no  Tythe,  fo  long  as  the 

\  fame  continue  unletten,  nor  to  the  Halls  of  any 

!    Craft  or  Companies  fo  long  as  the  fame  we  #». 

letten,  and  in  times  faft  faid  no  Tythes. 

17.  That  Sheds,  Stables,  Cellars,  Timber- 
yards  and  Tenter-yards,  which  were  never  far- 
!  eel  of,  or  belonging  to  any  dwelling  Houfe,  and 
which  ha've  not  been  ufed  to  fay  Tythes,  foall 
be  acquit  of  the  payment  of  Tythes, as  hath  been 
accujtcmed. 

i  %.Bttt  if  by  cuftom  any  lefferrate  have  been 
faid  than  after  the  rate  of  x  s.  and  9  d.  in  the 
found, then  the  accufiemed  rate  only  to  be  faid. 

19.  The  Lord  Mayor  of  the  City  of  Lon 
don,  by  the  Advice  of  Council  is  Authorised 
by  the  faid  Ac?,  to  hear  and  determine  all  diffe 
rences  aripng  upon  this  Decree ,  and  g:vs 
cofts  according  to  the  intent  thereof. 

mThat  if  the  Mayor  do  not  make  an  end, 
of  fuch  differences  within  two  Months  after 
complaint ;  or  if  any  ferfon  find  himfelf  ag 
grieved  by  his  Decree,  then  the  Lord  Chancellor 
within  three  Months  after  complaint  to  hint 
wade,  [hall  make  an  end  of  the  differences  with 
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2,1.  That  if  Rents  fall  by  reafon  of  decay  or 
burning,  to  left  than  they  were  accuftomably 
letten^  'that  then  the  Tythes  during  fuch  Term, 
jhall  be  paid  according  to  the  Rent  referred. 

This  is  a  fhort  abii:ra6l  of  that  great  Decree 
which  I  have  inferted  here  for  the  ufe  of  the 
Clergy  of  that  City ,  I  fhall  only  add  fbme 
other  refblutions  upon  this  Decree ,  and  con 
clude  this  Chapter. 

In  a  Cafe  between  Dr.Meadhoufe  and  Dr. 
Taylor  it  was  refblved  ,  that  Suits  for  Tythes 
upon  this  Decree  fhould  be  before  the  Mayor 
in  Writing,and  not  by  Parol. 

2,.  That  a  Refer vation  by  a  Leflbr  for  life 
upon  a  Leafe  by  him  made  for  years,  fhall  not 
bind  him  in  Reverfion  to  pay  Tythes  according 
to  that  rate. 

3.  That  a  Rent  for  half  a  year,  and  after 
for  another  half  year  is  a  yearly  Rent  within 
this  Decree. 

It  hath  been  refolved  that  Abbey-Lands 
within  the  City  of  London  and  the  Liberties 
thereof  are  not  freed  from  the  payment  of 
Tythes  within  the  Statute  of  3  i  H.  8.  becaufe 
the  Statute  and  Decree  for  the  payment  of 
Tythes  within  the  City  and  Liberties  of  Lon 
don  was  made  after  the  Statute  of  31  H.S.and 
their  Priviledges  are  not  referved. 

It  hath  been  refblved  that  if  the  Rents  be 
continued  as  they  were  at  the  time  of  the 
making  of  the  Statute  though  upon  new  Fines 
that  the  Tythes  fhall  be  paid  accordingly. 
But  if  upon  new  Fines  lefs  Rent  be  refer  vedy 
it  (hail  pay  Tythes  as  it  did  before. 


And 
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And  if  no  Rent  be  referved,  nor  Fine  paid  , 
theParfbn  fhallhave  his  Tythes  according  to 
the  Rent  at  the  time  of  the  Decree. 

But  if  a  Houfe  have  always  been  held  by  the 
Owners ,  and  no  Rent  paid,  it  (hall  pay  no 
Tythes  within  the  Decree. 

The  Decree  was  inrolled  f  Mann  38  H.8. 
although  the  Inrolment  cannot  be  found. 

And  it  was  refblved  that  if  the  Mayor  of 
London  fhall  make  any  Decree  againft  Law,  a 
Prohibition  lies  ;  for  the  expofition  of  all  A&s 
of  Parliament  belongs  to  the  Judges  of  the 
Common  Law. 

And  it  hath  been  refblved  that  though  a 
Houfe  in  London  Hand  void  without  any  Te- 
nant  at  all,  that  yet  notwithstanding  it  fhall 
anfwer  Tythes  to  the  Parfbn.  Scaccar.  M. 

And  it  hath  been  refblved  that  if  any  Suit  4  Cam.  per 
be  brought  in  the  EcclefiafUcal  Court,    or  any  Henderi. 
other  Court  than  is  directed  by  the  Aft,  a  Pro-  z  WU*V' 
hibition  lies. 

Laftly,  Where  the  Decree  fays  (^where  no 
Rent  is  referved  by  reafbn  of  any  fine  or 
income  paid  before  hand)  that  is  put  only  for 
Example,  for  if  no  Rent  be  referved  for  this, 
or  any  other  caufe  or  confideration,  it  is  within 
the  meaning  of  this  Claufe. 

But  if  any  Tythe  in  London  be  due  by  Littl.Rep.  102: 
Cuftom,they  may  be  fued  for  in  the  Exchequer ', 
notwithftanding  the  Statute. 


CHAP. 
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CHAP.    XXVI. 

The  twenty  Sixth  Chapter  fliews ,  in 
what  Court  the  Right  of  Tythes 
ts  dtterminable^  and  how  ,  and  in 
what  manner  to  be  recovered^and  in 
what  Cafes  Trohibttions  are  usually 
granted^  and  how  fro fecuted  and  de 
fended. 


THatTythes  were  anciently  determinablein 
the  County  and  Hundred  Courts  ,   is  aP 


cim.  4 1 2.  fated  both  by  SirEdward  Coke 
Lamb.  Saxon  And  the  fame  appears  by  the  Laws  of  King 
Laws  45.  Etbelrtan  long  before  the  Conqueft;  and  Mr. 
Seldenis  of  opinion,that  the  Bifhops  Coniiflory 
here  in  England  was  not  fetled  till  the  time  of 
William  the  Conqucrour ,  who  by  his  Charter 
commands,  tit  nitllus  Epifcofus  vel  Arcbi- 
diacows  de  legibtts  Efifcopalibus  awflius  in 
Hundredo  flacita  teneant ,  nee  cau[am  qu$  ad 
regtmen-  ammarum  pertinet  ad  judicium  feat- 
larium  hominum  adducant ,  fed  ^uicun^tie  fe- 
cxndum  leges  Epifcopales  de  c^ustcur^uQ  caufa 
velculpa  interpellate  fuerit,  adlocum^uem  ad 
hoc  Eftfcopus  elegerit  &  ncminavsnt ,  venta?, 
ibique  de  caufa  fua  rejpondeat ,  &  won  fccun- 
dum  Hundret.  fed  fecundum  Canones  &  Leges 
Epifcopales  rettum  Deo  &  Epifcopo  fuo  faciat. 
And  clofcs  thus,  Hoc  etiam  defendo,  ut  nullus 
Laicus  homo  de  legibtts,  qu#  ad  Epifcopum  per 
tinent  fe  intrornittat ;  yet  notwithiianding,  as 
Mr.SeUen  obferves,  the  Jurifdicl:ion  of  Tythes 
was  not  fo  fetled  in  the  Bifhop  and  Eccle- 

fiaftical 
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fiaftical  Courts,  but  there  were  Suits  for  Tythes 

as   well  in    the    Temporal   as   Ecclefiaftical 

Courts,  whereof  he  gives  fome  Inftances.    And 

amongft  the  Laws  of  King  H.  i.  I  find  this  Leg.  H.I.C.II, 

Claufe,  Si  quis  re&am  decimam  fuperteneatiLwdo.ilz. 

<vadat  fr&pojitus  Regis  &  Epifcopi  &  terra 

domini  cum  presbytero  ,  d^  ingratis  auferant ; 

&  Ecclefia  cm  pertinebit,  reddant,  &  nonam 

fartem  relinquant  ei  qui  decimam  dare  nolu- 

erit. 

But  'the  Law  hath  been  now  long  fetled 
that  the  Ecclefiaftical  Courts  have  in  fome 
cafes  the  power  to  determine  the  right  of 
Tythes,  and  in  all  cafes  to  hold  plea  for  the  fub- 
tradtion  and  withholding  of  Tythes,  and  con 
firmed  by  feveral  A6ts  of  Parliament. 

To  the  firft,If  a  difpute  happen  between  two  3  5  H.5. 30. 
Parfbns,  to  which  of  them  the  Tythes  belong,  3  8  H.tf.az.  per 
whether  to  the  one  by  Parochial  Right,  or  die  Fortefiue. 

other  as  a  portion  belonging  to  his  Rectory  by  **?"*. thgS^' 

r   .     .    '  i  ,      ,    TJ    r         1  •  ritual  Court 

prefcnption  ,   and  both  Parfons  claim  by  pre-  may  deUrmin6 

fentation  under  the  fame  Title, fo  that  the  right  the  Right  of 
of  Patronage  comes  not  in  difpute,  the  right  of 
thefe  Tythes  (hall  be  determined  in  the  Eccle 
fiaftical  Court,  and  no  Prohibition  or  Indicavit 
fliali  hinder  it,  and  this  Suit  in  the  Ecclefiafti 
cal  Court  is  called  a  Spoliation. 

And  this  Jurifcli6Hon   is  fb  peculiar  and  an- 
nexed  to  the  Spiritual  Courts ,  That  if  the  one  5  H.j.^o. 
Parfoo  fhould  bring  an  Action  of  Trefpafs  at  HH.4.i7.a.&. 
the  Common  Law  againfl  the  other  Parfon,^7c^w 
for  the  taking  or  carrying  away  Cora  or  other  /safye  m  >]ur£ 
things  fet  out  for  Tythe  ,   the  Defendant  may  diftion  of 
by  way  of  Plea  fliew,  that  the  Goods  in  que-  Tythes. 
ft  ion  were  Tythes  fet  forth  and  fevered  from 
the  nine  parts,  and  that  he  is  Parfbn  of  Daley 

and 
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and  that  he  and  all  his  Predeceflbrs  time  out  of 
mind  have  had  thefe  Tythes  as  a  portion  which 
belonged  to  his  Church,  and  that  the  Plaintiff 
being  Rector  of  the  Parifh  where  they  grew, 
claims  them  as  his  Tythes,  and  demand  Judg 
ment,  if  the  Kings  Court  will  hold  plea ,  by 
fuch  plea  the  Kings  Court  (hall  be  oufted  of 
Jurifdiclion,  but  if  the  dilpute  in  fuch  A6Hon 
fall  out  in  pleading  to  be  about  the  bounds  of 
the  Parifhes,  then  the  Kings  Court  fhall  not  be 
oufted  of  Jurifdiction. 

*  f  H.6.1  o.  *  And  fo  jt  fS)  if  the  qUeftion  be  between  the 

Farmer,  Baily,  or  Servant  of  the  one  Par/on, 
35;  £.3. Vs  an<^  tbe  Farmer,Baily, &c.  of  the  other,  or  the 
5  Hy.io.  other  Parfbn  himfelf;  in  fuch  cafes,  though  the 
i  Rtf.y.  difpute  does  appear  to  be  concerning  the 
44  £.3.39.  rjgkt  Of  Xythes  between  the  Parfbns,  yet  the 

aH^fy!7        Court  {hal1  not    be  oufted  of  the  Ju«Siaion 
3 1  H.V.i'i.       becaufe  they  are  not  both  Clergy-men. 
2.  £.4.15.  But  in  all  thefe  cafes    where  the  right  of 

Tythes  is  in  difpute  between  one  Parfbn  and 
another,  in  whofe  names  fbever  the  Suit  is  in 
the  Spiritual  Court ,  I  perceive  no  Prohibition 
lies, if  both  Parfbns  come  in  by  the  fame  Title 
of  Patronage,  fb  that  the  right  of  Patronage 
came  not  in  difpute. 

•  og  3  2g  And  I  take  the  Law  to  be  the  fame  where 
3f  H.6.  ss>.     tne  queftion  arifes  between  the  Parfbn  who  is 
Noy  1 47.         Patron,  and  the  Vicar,  whether  Tythes  belong 
More  po?/.      to  the  Parfbn  or  Vicar. 

Weft.2. c.y.  But  where  the  right  of  Tythes  is  contro- 

Circumfpev9,e    verted  between  two  Clergy-men  which  come 

i^fc  2  into  thcir  Churcncs  b7  feveral  Patron<5 »  there 
in  that  Cafe  the  Spiritual  Court  hath  not  Ju- 
rifdicliion  to  determine  the  right  of  the  Tithes, 
if  they  amount  to  the  fourth  part  of  the  yearly 

Value 
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value  of  the  Church;  but  the  Title  is  to  be  Where  the  s$ 
determined  by  Writ  of  Right  of  Advowfon  of  ntual  Court 
Tythes  as  (hall  be  fhewed  more  at  large,  when 
I  (hall  come  to  (hew  in  what  cafes  the  right  O 
of  Tythes  is  determinable  in  the  Kings  Court. 
But  in  that  cafe  if  theTy  thes  in  queftion  do  riot 
amount  to  the  fourth  part  of  the  value  of  the 
Churchjthe  Ecclefiaftical  Court  may  determine  F.N.B.J7.E. 
the  right  in  a  Spoliation. 

But  it  fhould  feem  that  if  they  claim  both 
by  one  Patron,  there  though  the  whole  Tythes 
come  in  debate,  the  Title  (hall  be  determined 
in  the  Spiritual  Court  by  a  Suit  in  the  nature  of 
a  Spoliation. 

But  the   Jurifcli&Jon  of  the   Ecclefiaftical  spiritual  Juri 
Courts  to  hold  Plea  for  the  fubtracHon  and  diction  confrm 
Withholding  of  Tythes,  as  the  fame  hath  been  td  h  fa"** 
very  ancient ,  fb  it  hath  been  confirmed  by  ijJ^L 
feveral  A6h  of  Parliament ,  as  I   fhall  ihew  ; 
the  firft  of  which  is  that  of  Circumfyette  Aga-  By  the  Statute 
Us  made  in  the  Ninth  year  of  E.  i.  by  whkh  de  ciroumfpe- 
it  is  enaded,  That,S*  Rector  fetat  verfus  paro- 
cbianos  oblationes  &  decimas  debitas  &  cort- 
fuetas  ,  <vel  fi  Reffor  fetat  verfus  Rettorem  de 
decimis  majoribus  <vd  minoribtis^  dummodo  non 
fetat  ur  quart  a  fars  valor  is  Eccle/i^e  ;  Item  fi 
Reffor  fetat  mortuarittm  in  fartibus  ubi  mor- 
tuarium  dan  confuevit  ;  Item  Jt  frtelatus  ali- 
cujus  Ecclefite  vel  advocatus  fetat  a  Reffor? 
-penfionem  fibi  debitam,  omnts  hujufmodi  feti- 
tiones  funt  faciendte  in  Foro  Ecclefiaftico,  &c. 
and  concludes,  In  omnibus  fradiftis  cafbus  ha- 
bet  Judex  Ecclefiafticus  cognofcere,  Regia  f  ro 
ll  ib  it  tone  non  eb/iante, 

There 
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it  is  an       There  hath  been  fbme  queflion  made  whe- 


of  parhn-  t^er  fas  were  as  Aft  of  Parliament  or  not,  but 
87--  *c  *s  Prored  by  Sir  Edward  Ccke  by  many  un- 
Seld.  hid!  de-  nnfwerable  reafons  to  be  an  Aft  of  Parliament, 
cim.4.2.4.  and  fo  agreed  by  Mr.  Selden,  and  almoft  all  o- 

thers. 

And  extends  to       Secondly,  admitting  it  to  bean  Act  of  Par- 

*U  England.      i;ament,  it   hath  been  doubted  whether  it  ex 

tended  further  than  to  the  Diocefs  of  Norwich, 

it  feemingto  be  appropriated  by  the  penning  to 

that  Diocefs  alone;  but  by  the  general  opinion 

a  Inft.^87'.*     of  the  learned  it  extends  to  all  other  Dioceffes, 

and  Norwich  is  only  put  by  way  of  exam 

ple. 

Obfervations  in      Anc^  ^ie  Pru<3ent  penning  of  this  Law  by  our 

the  penning  yf  Anceftors   deferves  the   Readers  obfervarion  , 

»*•  ho\v  careful  they  were  to  preferve  their  own 

rights  ,    and  avoid  the  incroachments  of  the 

Clergy,  who  were  in  thofe  days  very  powerful  : 

for  firir,  they  would  not  give  way  to  the  Ca 

nons  to  deftroy  their  CuftomsandPrefcriptions 

allowed  by  the  Common  Law  ,  and  therefore 

give  the  Spiritual  Judge  Jurifdi6tion  of  Tyrhes 

and  Oblations  (debitas  &  confuetai)  only. 

i.  They  would  not  expofe  their  Rights  of 
Patronage  to  the  determination  of  the  Spiritual 
Judge,  and  therefore  this  condition  is  annexed, 
Dumwodo  non  petatur  yuarta  pars  valoris  EC- 
define. 

^.Laftly,  they  would  not  fubjecl:  them/elves 
to  pay  Mortuaries  according  to  the  Canon  Law, 
but  ubi  dareeonfuevit  ,  (b  that  if  any  Suit  were 
fued  forTythes,  Offerings,  Mortuaries,  not  due 
as  well  by  Cuftom  as  Common  Law,  a  Prohi 
bition  lay,and  doth  lye  at  this  day. 
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The  fecond  Statute  concerning  the  juri£ 
di6Hon  of  the  Spiritual  Courts  in  cafe  of 
Tythes,  is  the  Statute  of  Articuli  C/m,  but  I 
fhali  pafs  it  by  here  till  I  come  to  fpeak  of  the 
Writ  of  Indicavit- 

The  ne^ct  Statute  I  meet  with  that  concerns  1 8  E. 3. cap. 7, 
this  matter, is  the  Statute  of  18  E.^.ca. 7. which 
1  (hall  pafs  by  alfb  till  I  corne  to  fpeak  of  the 
determination  of  the  right  of  Tythes  by  Scire 
facias. 

There  was  another  Statute  made  j  R.^  it  is  i  R.i.cap.i^. 
cap.  i  3.  for  the  punifiiing  of  fuch  as  indi&ed 
thofe  that  fued  in  the  Spiritual  Courts  for  fub- 
tra£Hon  of  Tythes,  or  compelled  them  to  defift 
by  Bonds  or  otherwife;  but  that  Law  being 
now  become  obfblete,  and  befides  my  purpofe, 
I  (hall  proceed  to  the  Statute  of  17  H.  8.  by 
which  it  is  enacted, 

That  every  Suljett  of  England ,  Ireland,  z7H. 3.c.zo. 
Wales,  Callais,  and  the  Marches  of  the  fame ', 
fljould according  to  the  Ecclefiaffiical  Laws  and 
Ordinances  of  the  Church  of  England,  and  af 
ter  the  laudable  Ufages  and  Cuftoms  of  the 
Parijhes   or  other   places  where  he  dwells  or 
occupies,Jhall  yield  and  fay  his  Tythes  and  Of- 
ferings,  and  other  duties  of  holy  Church :  and 
that  for  fubtraftion  of  fuch  Tythes^  &c.  may  by 
dus  procefi  of  the  Kings  Ecclefiaftical  Laws 
convent  the  Perfon,&c.Jo  offending,  before  his 
Ordinary  or  other  competent  \fitdgs>&c.  having 
Authority   to  hear  and  determine  the  right  of 
TythtSy  &c.   And  to  compel  the  farty  offending 
to  do  and  yield  their  duties  in  that  behalf.  And 
in  cafe  the  Ordinary,  &c.  for  any  contempt t  e-an- 
tumacy^  difibedience  ,  or  other  mi f demeanour  of 
the  Party  Defendant  [hall  make  information  to 
X 
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any  of  the  King?  mo  ft  Honourable  Council ,  or 
to  the  Justices  of  the  Peace  of  the  Shire  where 
the  offender  dwells,  to  ajfift  and  aid  the  Ordi 
nary^  &c.  and  to  order  and  reform  any  fucb 
Perfon,  in  any  caufe  before  rehearfed^that  theft 
he  of  the  Kings  Council ,  or  fuch  two  Justices 
of  the  Peace^whereof  one  to  be  of  the  Quorum, 
to  whom  fuch  information  or  request  fhaU  be 
made^  foatt  have  power  to  attach^or  caufe  to  be 
attached  the  Perjon,  or,  &c.  against  whom 
fuch  information  Jhall  be  made^  and  to  commit 
the  fame  Perfons  to  Ward ,  there  to  remain 
without  Bail  or  mainfrife  until  he,&c.fljall  have 
foundfufficient  Surety  to  be  bound  by  Recogni 
sance  or  otherwise,  before  the  Kings  CcunceUor9 
cr^&c.  or  any  other  like  Councellors^or  Juftices, 
&c.  to  the  ufe  of  the  King,  to  give  due  obedi 
ence  to  the  Procefs  and  Proceedings^Decrees  and 
Sentence  of  the  Ecclefiaftical  Court  wherein 
fuch  Suit,  &c.  fiall  depend  or  be.  And  further 
gives  power  to  the  faid  Counfellor ,  or  to  two 
justices  of  the  Peace^whereof  one  to  be  of  the 
Quorum,  totakeyeceive  and  record  fuch  Recog 
nisance  and  Bonds. 

There  is  a  Provifo  in  this  A&,  that  it  fiall 
not  extend  to  London. 

And  another  Provifo ,  that  the  party  fued 
may  have  all  legal  Defences,  Appeals  and  Pro 
hibitions. 

osfm***     ^nd  itnis, to  ber  ^fei;ved  *at  th's  La^ ex- 

uj>o?i  this  Law.  tends  to  all  torts  of  Tythes,  mixt  and  perlonal, 
as  well  as  predial. 

Next  he  that  will  have  the  benefit  of  this 
Law,  muft  fue  for  the  Tingle  value,  and  not  for 
the  double  value  upon  the  Statute  of  2,  E.6. 
" "'  '' 

Thirdly, 
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Thirdly,  the  Plaintiff  in  the  Ecclefiaftical 
Court  may  proceed  upon  this  Acl:  for  con 
tempt,  contumacy,  or  milckmeanour,  as  well  be 
fore  as  after  Sen  fence. 

Fourthly,  The  fecurity  upon  this  A&  may 
as  well  be  by  Bond  as  Recognizance. 

Laftly,  obferve  the  wary  penning  of  this 
Acl:  j  they  muft  pay  their  Tythes  and  other 
Church  Duties,  according  to  the  Eccleliaftica-1 
Laws  and  laudable  Cuftoms  and  Ufages  of  the 
place  ;  next,  if  it  be  demanded  before  whom 
iuit  upon  this  Statute  fhall  be  made  *  it  is  an^- 
fwered  by  the  Statute  it  felf,  it  muft  be  before 
fiich  Judge  as  hath  Jurifdi&ion  of  the  Caufe,  fb 
that  it  creates  or  enlarges  no  Jurifdi&ion. 

The  next  Acl:  of  Parliament  concerning 
this  matter  is  the  Statute  of  ^x  H.  8.  by  which 
it  is  enacted,  that  all  and  fingular  ferfons,  &c. 
fhall  fully >  truly  and  effectually  divide ,  fet  cut± 
yield  or  fay  all  and  fingular  Tythes  and  Offer 
ings,  according  to  the  lawful  Cuftom  and 
JJfages  of  the  Parishes  and  places  where,  &c. 
and  in  cafe  any  ferfon,  &£•  to  detain  or  with 
hold  any  of  the  fad  Tythes  or  Offerings,  or  any 
fart  or  far  eel  thereof,  that  then  the  perfon  Lay^ 
cr,&c.  jhall  or  may  convent  the  ferfon,or,  &c,. 
before  the  Ordinary  ,  according  to  the  Ecclefi 
aftical  Laws,  &c.  and  fo  proceed  to  Sentence 
according  to  the  Procefi  and  courfe  of  the  EC* 
clefiafkical  Laws. 

And  that  if  any  party  appeal  againft  the 
Judges  Sentence  ,  he  foall  then  afj'efithe  Cofts 
of  his  Suit  therein  befcre  expended,  and jhall 
compel  the  Appellant  to  fay  the  (aid  cofts  by 
the  comfulfory  Procefi  andCenfures  of  the  faid 
Laws,  taking  fecHrity  of  the  fad  farty,  to 
X  ^  whom 
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whom  the  faid  Co  /Is  (ball  be  faid,  to  re  fay  the 
fame,  if  the  Appeal  be  adjudged  againft  him. 

And  if  any  Perfon  after  fentence  definitive 

given  againft  him  ,  (ball  obftinately  and  "wil 

fully  refufe  to  fay  their  Tythes  ,  or  thefum  ad 

judged,  that   then  two  Juftices  of  the  Peace, 

whereof  one  fljall  be  of  the  Quorum,  fratt,  &c. 

upon  Information,  Certificate  ,  or  comflaint  to 

them  made  by  writing  by  the  faid  Ecclefiaftical 

Judge,  &c  .  caufe  the  farty  refufing  to  be  at 

tached  and  committed  to  the  next  Gaol9  there 

.     to  remain  till  he,  &c.  have  found  fufficient  fure- 

ties  to  be  bound  by  Recognisance  or  otherwise 

before  the  fame  Juflices  to  the  ufe  of  the  King 

to  ferform  the  faid  definitive  Sentence. 

Provided  that  no  ferfon,or,&c.  to  be  fued  or 
otherwife  compelled,  to  yield)  give  or  fay  any 
manner  of  Tythes  for  any  jManor  ,  Lands  , 
&c.  which  by  the  Laws  or  Statutes  of  this 
Realm  are  difcharged,  or  not  chargeable  with% 
&c.  Tythes. 

Providedthat  this  Act  frail  not  extend,  or  be 
exfounded  Jo  give  any  remedy,  caufe  of  A£tion9 
or  Suit  in  the  Courts  Temporal  againfl  any 
•perfon,&c.  which  frail  refufe  or  deny  to  fet  out 
his  or  their  Tythes,  or  which  frail  detain,  with 
hold  or  refufe  to  fay  his  Tythes  or  Offerings,  or 
a  ny  far  eel  thereof:  but  that  in  allfuch  Cafes 
the  perfcn  or  ferfons  ,  being  Ecclefiaftical  or 
Lay  ferfons,  having  caufe  to  demand  or  have 
the  Jaid  Tythes  or  Offer  ings,  or  thereby  wronged 
or  grieved,  frail  take  and  have  their  remedy 
for  their  faid  Tythes  and  Offerings  in  every 
fuch  Cafe  in  the  Spiritual  Courts  ,  according  to 
the  Ordinance  in  the  former  fart  of  the  Jaid 


i,  It 
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i .  It  appears  by  the  Preamble  of  this  Law,  Qlftrv*ti9iu 
that  this  Aft  was  particularly  defigned  for  the  W™ th"  st 
relief  of  Impropriators ,  who  before  this  A&  tu 
were  not   capacitated  to  fue  in  the  Spiritual 
Courts  for  the  fubtra&ion  of  Tythes,and  were 
hard  put  to  it  to  find  any  other  relief. 

^.  Where  by  the  former  Act  the  party  for 
Contumacy,  &c.  might  be  compelled  to  give 
fecurity  before  Sentence  ,  in  this  cafe  of  the 
Lay  Impropriators  the  Party  cannot  be  com 
pelled  to  give  fecurity  till  after  definitive  Sen 
tence. 

5.  Upon  this  Law  there  mufl  be  two  Sureties 
at  leaft,upon  the  former  one  fufficed. 

4.  The  fecurity  in  this,  as  the  former,  may 
be  by  Bond  or  Recognizance. 

5-.  Whofbever  will  have  the  benefit  of  this 
Adi:,  muft  fue  particularly  upon  this  Law  for 
the  {ingle  value,  and  not  for  the  double  value 
upon  the  Statute  of  i  E.6. 

6.  This  Law  extends,  as  the  former  did,  to 
all  manner  of  Tythes  and  Offerings. 

j.  London  is  excepted  out  of  this  Act,  as  it 
was  in  the  former. 

8.  This  Law  only  extends  to  cuftomary 
Tythes,  and  not  for  Tythes  due  by  Canon  and 
Ecclefiaftical  Laws. 

9.  This  Acl:  only  extends  to  fiich  as  fhall 
obftinately  and  wilfully  refufe  to  perform  the 
Sentence  of  the  Ecclefiaftical  Judge,  and  for  no 
other  contempt  or  neglecl:. 

i  o.  Laftly,  this  Acl:  reftrains  the  Suit  to  the 
Ecclefiaftical  Court  upon  thisStatute,otherwife 
an  A6Hon,  as  (hould  feem  ,  might  have  been 
brought  at  Common  Law  upon  this  Statute  for 
not  letting  forth,&c.of  their  Tythes. 

X  But 
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But  divers  defe£ts  appearing  in  this  Law, 
efpecially  to  the  Lay-Impropriators ,  they  ob 
tained  a  more  effe6r.ua!  Law  for  their  purpofe 
in  7,  E.6.  by  which  it  is  ena6ted, 

St.i  E.^.c.i3.  That  if  any  perfon  carry  away  his  Corn  or 
Hay,  cr  other  predial  Tythes  before  the  Tythe 
thereof  be  fet  forth,or  willingly  withdraw  bis 
Tythes  of  the  fame,  &c.  that  then  upon  due 
proof  thereof  made  before  the  Spiritual  Judge, 
or  any  other  Judge  to  whom  heretofore  he  might 
have  made  complaint,  the  party  jo  carrying  a- 
iv 'ay '^withdrawing,  letting  or  flopping,  frail  pay 
double  the  value  of  the  Tenth  or  Tythe Jo  taken, 
loft,  withdrawn  or  carried  away,  over  and  be- 
fides  the  cofts,  charges  and  expence  of  the  Suit 
in  the  fame,  the  Jame  to  be  recovered  before  the 
Ecclefiaftical  Judge  according  to  the  Ecclefi* 
tiftical  Laws. 

There  is  a  Provifb  in  this  AS  ,  that  gives 
cccafton  of  many  Prohibitions  to  this  effett : 

That  no  perfon  fiall  be  fuedjor  otherwife  corn- 
felled  to  yield,  give  or  pay  any  manner  of  Tythes 
fir  any  Majors,  Lands,  Tenements  or  Heredi 
tament  s,which  by  the  Laws  and  Statutes  of  this 
Realm,  or  by  any  pnviledge  or  prefcription  are 
not  chargeable  with  the  paymenfof  fuch  Tythes, 
or  that  be  discharged  by  any  Compofition  reaL 
s  only  to  This  Paragraph1  of  this  Statute  as  to  the 
s.  double  value,  extends  only  to  predial  Tythes, 
as  Corn,Hay,Wood,Flax,Hemp,Fruit,&c.  but 
for  mixt  and  perfon al  Tythes,  there  is  a  provi- 
f}on  after  in  this  Adh 
en  There  is  aljo  another  Provifo  in  this  Statute 

t?  The  spirit i  #1  as  in  the  former,  which  retrains  all  Suits  for 
fubtrattion  of  Tythes  to  be  [ued  in  the  Ecclefi- 
afical  Court,  and  that  itfoall  not  be  lawful  to- 
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fug  any  withholder  of  Tythes,  Obventions,  &c. 
in  any  other  Court ;  and  that  if  the  Ecclefiafti- 
cal  Judge  fhall  give  Sentence,  no  Prohibition  or 
Afftd  defending,  and  the  party  condemned  do 
not  obey  the  Sentencejhat  thenfuch  Judges  may 
excommunicate  the  party^and  if  he  wilfully 
ftand  excommunicated  by  the  Jpace  of  forty  days 
next  after  publication  thereof  in  theParifaChurcb 
of  the  place  or  Parifopvherethe  party  excommu 
nicated  is  dwelling  or  moft  abiding  ,  then  the 

Judge  Eccleftaflical  may  certtfie  the  King  in 

^u  j  *        r  -r-o  •     j    caio  capiendo 

*Lhancery,### require 'Procejs  of  Excom.capiend.  gi^mj 

ThisClaufe  extends  to  all  manner  of  Tythes, 
Offerings,&c.but  this  gives  no  double  damages 
for  them,  as  the  former  Caufe  doth  for  Predial 
Tythes. 

There  is  another  Claufe  in  this  A6r,  that 
gives  ground  like  wife  for  many  Prohibitions, 
which  is  to  this  effect, 

That  the  aforefaid  Claufe  flail  not  extend  to 
give  any  Judge  Ecclejiaftical  Jurifdiffiion  to 
hold  plea  of  any  matter^caufe  or  thing  repugnant 
to9or  againft  the  effettjntent  or  meaning  of  the 
Stat.  ^*Weftm.i.c.^.  the  Stat.  of  Articuli  Cleri, 
circumfpe&e  Agatis,  Sylvx  cseduae,?^  Treatife 
de  Regia  Prohibitione  St.  i  E.  3.0.  i  o.  cr  any  of 
them^or  to  hold  plea  in  any  matter,  wherein  the 
Kings  Court  'ought  to  have  Jurisdiction,  any 
thing  therein^&c. 

Note,  that  by  thefe  three  Statutes  before 
mentioned  the  Jurifdi&ion  of  Tythes  is  confir 
med  and  reftrained  to  the  Ecclefiaftical  Courts. 

That  by  the  Stat.of  a 7  H.S.Procefs  for  con-  obfervatiow 
tempt  is  given  before  Sentence.  upon  all  the 

By  that  of  31 H.  8.  Procels  for  contempt  is  statutes. 
given  after  Sentence  definitive  :  butobferve  the 
different  penning,  X  4  And 
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And  by  this  laft  Statute  a  Writ  of  Excom* 
wunicato  cafiendo  is  given ,  if  the  party  con 
tinue  obftinate  by  the  fpace  of  forty  days,  after 
an  Excommunication  publifhed  againft  him : 
(b  that  a  man  would  think  here  Were  as  good 
remedies  provided  for  the  recovery  of  Tythcs 
in  the  Ecclefiaftical  Court  as  could  be  ima 
gined  ;  but  the  interruptions  that  are  frequent 
ly  given  by  Prohibitions ,  as  fell  be  fliewed 
hereafter  in  due  place,  very  much  frultrate  the 
effecl:  of  the  proceedings  in  thofe  Courts. 
a  Inft.49o/.  And  note  ,  that  a  Modus  decimandt  is  pro- 

^°\  8 ' '  perly  to  be  fued  for  in  the  Ecclefiaftical  Courts  : 
HetJey  Z7.i  33.  f  J.r  .  ~  ~  .  .  ,  ,  .  ,  .  n  ,.  .  .  , 

Latch  no        but  it  the  Prelcnption  be  demed5it  lhall  be  tried 
in  a  Prohibition. 

And  (b  having  faid  fb  much  concerning  the 
Ecclefiaftical  JurifdicHon  for  the  determining 
the  right  of  Tythes  ,  and  relief  againft  fub- 
tra&ion  of  Tythes ,  I  (hall  in  the  next  place 
fhew,  in  what  Courts ,  in  what  Cafes,  and  in 
what  manner  they  are  dererminable  in  the 
Temporal  Courts. 

Sclden  411.  ^Ar.Selden  in  his  Hiftory  of  Tythes  reckons 
/»  what  C*fa  Up  five  manner  of  ways,  whereby  the  right  of 
the  Tented  ^  ^  bQ  determined  hi  the  Temporal 

Courts  have,          J  J       _     ,  ...  .  ,        ,         i      c    • 

and  may  d.-  Courts,  i .  In  Prohibitions,  whereby  the  Spi- 
e  the  ritual  Courts  are  forbidden  to  hold  Plea,  where 
!}'•  kes-  matters  happen  which  are  only  triable  at  the 
Kings  Court,  or  where  thofe  Courts  proceed 
againft  any  Statute  or  the  Common  Law,  &c. 
27.  By  Writs  of  Right  of  Advowfbn  ;  where- 
unto  may  be  annexed  the  Writ  of  Indicafbft. 
5.  By  Scire  facias.  4. By  Procefs  Mandatory  to 
command  the  payment  of  Tythes.  5:-  By  Suits 
and  Actions  upon  the  before-mentioned  Statute 
of  17  H.8.  jzH.8.  and  of  ^  £.  6.  to  which 

may 


Chap.i6.     <SDl  late  Of  Cptfjcg*  3 1 j 

may  be  added  the  Trials  at  Common  Law  by 
A&ionsof  Trefpafs,Aflize,6cc.  And  of  thefe  in 
order. 

And  firft  of  Prohibitions  ,   which  are  fre-  /„  vfat  caj-es 
quently  obtained  out  of  the  Courts  at  Weft-  Prohibitions 
ginfter,  Courts  of  great  Setfions  in  Wales,  and  ufet°  fa  grant- 
the  County  Palatines,&c.  upon  thefe  grounds eci' 
following. 

Firft,  upon  a  Modus  Decimandi,  where  the  Hob.  186"..' 
Defendant  in  the  Spiritual  Court  fiiggefb, that  4z/.24;v 
he  and  all  thofe  whofe  Eftate  he  hath  in  the  2 
Lands,&c.  in  which,&c.  have  time  out  of  mind 
paid  fb  much  yearly  in  mony ,  or  given  fbme 

i  •          r    •   r   ri.'  r        11       i 

other  recompence  in    latisraCtion  or    all  the  Dyer 

Tythes  arifing  upon  the  Lands,  or  of  all  the  Modus  dcci- 

Tythe  Hay  or  Corn,  &c.    this  manner   ofmandi- 

Tithing  being  by  Prescription  ,  which  is  only 

and   properly  triable  at  Common  Law,    if 

pleaded  in  the  Spiritual  Court  or  not  pleaded, 

or  allowed  or  not  allowed  as  a  good   Plea, 

there  is  a  ground  of  a  Prohibition  ;  and  what 

Prefcriptions  and  Modus  decimandi  are  in  this 

cafe  approved  of  by  the  Common  Law,I  muft 

refer  the  Reader  to  the  proper  Chapter  before.     Cap.  tf.anted. 

l.If  the  Bounds  of  a  Parifli  come  in  difpute,  *JT?jjf  ** 
whether  the  place  where  the  Tythes  arife  be  in  Ca/.^.bv1 
this  or  that  Parifh,   this  is  a  matter  triable  by  Roll  2.191. 
Jury,  and  therefore  upon  a  fuggeftion  of  this  l.i,&c. 
matter  a  Prohibition  will  be  granted.  j  H.y.io. 

3.  If  Lands  be  pretended  to  be  difcharged 

rJ_...r  .  rro 

of  Tythes  by  the  Statute  of  3 1  H.  8.  or  any  difc 
other  Statute,  a  Prohibition  lies,  becaufe  it  pro-  Tythes. 
perly  belongs  to  the  Judges  of  the  Common  Co.Ent 
Law  to  expound  all  Statutes,  &c.  fo  if  the  fug-  45  3-d- Porter 
geftion  be  grounded  upon  the  Stat.  of  i  E.  6.  JJ*  R^cr* 
for  barren  grounds,&c.  R;L^  3  0'7<v.;3, 

4,If 


Suits  for  things 
not  Tithable. 


Littl.Rep.i3. 


For  matters  de 
tcrminable  at 
Common  Law. 
38  £.3.5. 

Cro.El.nS. 
64*. 

Roll.  2..  3  02.XJ. 

ip.i3,2.4.v.i6 
For  irregular 
froceeditigs  of 
the  Spiritual 
Courts. 


Cro.El.  666. 
Roll  a.joo.q. 
6,8,9.  501-4- 
q.i4,iy. 
More  pop/. 
Hetlcy  8  7 . 
DifstUo-w  proof 
by  one  witncjs. 
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4.  If  one  lues  in  the  Spiritual  Courts  for  the 
Tythes  of  things  not  Tithable  by  the  Com 
mon  Law,  for  which  lee  cap.  i  a.  before,  or  for 
the  Tythes  of  great  Woods  above  twenty 
years  growth ,  it  is  a  ground  for  a  Prohibi 
tion. 

No  Tythes  (hall  be  paid  of  Hades  and  Balks 
in  the  common  Fields,  but  fhall  be  priviledged 
by  the  Corn. 

y.  If  a  Suit  be  brought  in  the  Spiritual 
Court  for  the  taking  and  carrying  away  of 
Tythes,  after  the  Tythes  are  let  forth  and  di 
vided  from  the  nine  parts  by  the  Parifhioner, 
unlefs  the  Suit  be  between  two  Ecclcfiaftical 
peefbns  in  their  proper  rights,a  Prohibition  lies, 
becaule  'tis  matter  triable  at  Common  Law. 

6.  If  the  Spiritual  Court  will  not  admit  a 
Legal  defence,    as  a  Releale,  an  Accord  with 
fatisfa&ion,  an  Award,  &c.  or  if  the  Spiritual 
Judge  refule  to  admit  the  Defendant  to  traverle 
the  Plain  tiffs  Title,  that  he  is  not  Paribn  ,  Vi 
car,  &c.  a  Prohibition  will  be  granted  ;  but  if 
the  Defendant  in    the  Spiritual  Court  alledge 
fuch  matter  againft  the  Plaintiff  there ,  which 
is  properly  triable  in  that  Court,  as  Simony,6cc. 
in  fiich  cafe  no  Prohibition  will  be  granted. 

7,  If  the  Spiritual  Court  (hall  dilallow  the 
proof  of   the  letting  forth  of  the  Tythes  by 
one  witnels ,  Prohibitions  have  been  granted. 
Contra  Co.  1 1.65".'  Ideo  e\uare. 

There  are  many  more  cafes,  wherein  Prohi 
bitions  have  been  granted  ,  but  thefe  are  the 
moil  frequent,and  may  lerve  for  a  tafte.  And 
indeed  Prohibitions  are  granted  in  all  cafes, 
where  they  exceed  their  Juriicliclion, 


Chap.i6. 

By  the  Statute  of  ^  E.  6.  it  is  enafted,  that  2  E-&C.I  3 
m  Prohibition  fhall  be  granted  in  matters  of 
Tythes  in  any  of  the  Kings  Courts  ,  unlefi  the 
party  that  requires  the  fame  bring  and  dd'wfr 
to  J owe  of  the  Court ,  'where  he  frays  fuch  Pro- 
hibition>  a  true  Copy  of  the  Libel  fubf crib  ed  by 
the  hand  of  the  farty^andthe  Sugge ft  ion  under- 
written,  and  that  if  he  do  not  frove  that  Sug- 
geftion  by  two  honeft  JubftantialwitneJJes  in  the 
jame  Court  within  fix  Months  after  the  Prohi 
bition  granted  and  awarded,  then  the  parly  de-  Mujl  prove  the 
layed  \\iall  ha<ve  a  Confutation  without  delay ,  ^hin°fa 
and  double cofts to  be  aj]ej]'edby  the  Court  where  Months. 
the  Consultation  is  fo  granted,  td  be  recovered  in 
an  Action  of  Debt^&c.  wherein  no  Ejjoin,  &c. 
fliall  be  allowed. 

This  Claufe  of  this  Staute  feems  to  giv^e  the  otfervations 
Parfbn,  Vicar,  6cc.  a  double  remedy  where  the  upon  thisdaufe. 
Suggeftion  is  not  proved  within  fix  Months,  Hoskins  vcr£ 
that  is  a  Confutation  ,    and  (econdly,  double  Stroade- 
Cofts.  But  in  both  thefe  they  are  in  fome  mea-  Jg*  ^ ro' 
fure  fruftrated  in  their  expe&ations :  for  as  tOQx.^,^ 
the  firft,  after  fuch  Confultation  a  new  Prohi-  verf.Davyes, 
bition  may  be  obtained  j  and  befides,  there  are  H^-  aajiur. 
feveral  caies  wherein  the  party  cannot,or  needs  p°Ph>  J  59' 
not  prove  his  Suggeftion,  notwithftandins;  this  5^?3!'  » 

r>  i  1      n  n  •       •    •      i  ^ro.^ar.  300. 

Statute,  as  where  the  Suggeition  ism  thenega-  3, 
tive ,    v/hich    regularly   cannot  be   proved : 
Secondly,  if  the  Suggeftion  be  grounded  upon 
any  matter  of  Law  ,  as  in  cafe  the  Suit  be  for 
things  not  Tithable,  great  Wood,  things  ferte  a 
natur&i&c.  this  appearing  in  the  Libel,  a  Pro 
hibition  lies,  and  there  needs  no  proof  of  the 
guggeftion. 

If 
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Cobbe  verf.  If  a  fuggeftion  contain  two  matters,  and  the 
Hunt.5jae.B.R.one  OUgnt  to  fee  proved  within  6  Months,  and 
the  other  here,  though  the  party  fail  in  pro 
ving  that  part  that  ought  within  this  Law  to 
have  been  proved,  yet  no  Confutation  (hall  in 
this  cafe  be  granted. 

Noy  2.8.  A  fleight  proof  will  ferve  in  this  cafe,  as  to 

fay  they  have  known  it  fb,  or  that  common 
fame  is  fb. 

Noy  30,44.  And  if  the  Suggeftion  be  proved  before  a 
Judge  within  the  fix  months,  though  not  re 
corded  till  after,  it  fuffices. 

LUtl.Rep.i8).  If  a  Man  make  an  inefficient  proof  of  his 
Suggeftion  in  a  Prohibition,  it  may  be  fupplied 
at  any  time  during  the  fix  Months  within  the 
Statute. 

To  the  fecond  here  is  double  cofts  to  be 
awarded  for  want  of  proving  the  Suggeftion, 
and  no  Execution  given,  but  an  Action  of  debt 
«^  to  recover  it  j  which  is  but  a  bad  remedy  in 

this  cafe,  when  the  party  fhall  only  recover  the 
cofts,  and  have  no  cofts  allowed  him  in  the 
fecond  Suit. 

Ncy  8 1.  If  a  man  have  a  Prohibition  ,  and  do  not 

prove  the  Suggeftion  within  the  fix  months, 
and  the  Defendant  takes  iffue  upon  it  which  is 
found  againft  him,  in  this  cafe  the  Defendant 
fhall  have  no  cofts. 

So  upon  the  whole  matter  here's  a  plaufible 
caufe  in  an  Adi:  of  Parliament,  and  little  bene 
fit  by  it. 

In  vhat  cafe  ^  'IS  to  be  obferved  that  fbme  Prohibitions 
Prohibitions  are  in  themfelves  peremptory,  as  where  there  is 
are  Peremptory  a  Suit  in  the  Spiritual  Court  for  things  not 
intbemfelw.  Tithable,  and  appearing  fo  in  the  Libel  ,  in 
which  cafes  a  Confutation  fhall  never  be 

granted  • 
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granted :  and  fb  it  is,  if  the  Suit  be  for  carry 
ing  away  Tythes  after  they  are  fet  forth,  unlefs 
it  be  between  Clergy-men  in  their  own  rights : 
and  fb  it  is  where  the  matter  is  determinable  at 
Common  Law,  and  the  fame  appearing  in  the 
Libel. 

But  where  a  Modus  decimandi,  a  cuftom  of  Where  ex  poft 
not  Tithing,  a  priviledge  within  the  Statute  of Mo* 
31  H.  8.  for  Abbey-lands ,  and  in  fiich  other 
cafes,  where  the  SuggefHon  is  grounded  upon 
matter  of  faclr,  which  is  doubtful  to  the  Court, 
thofe  Prohibitions  are  not  peremptory  till  the 
matter  of  fa&  be  tried  and  found  true  by  Ver 
dict 

And  note,  that  the  Reverfioner  may  have  a  More  9  !$-.• 
Prohibition  upon  a  Suit  againft  his  Tenant. 

But  it  is  a  queftion  whether  two  that  are 
fted  feverally  in  the  Spiritual  Court  may  be 
upon  the  fame  Modus  joyned  in  a  Prohibition. 

The  manner  of  proceeding  in  the  obtaining,  Hetley  1 47, 
profecuting  and  defending  of  Prohibitions  is  in 
this  manner : 

The  party  that  is  fued  in  the  Spiritual  HOW  to  profe- 
Court,  and  defires  a  Prohibition  ,  moves  the  cute  and  defend 
Court,  and  for  the  moft  part  makes  his  Sug- 
geftion  ore  tentts  at  Bar :  if  the  Suggeftion  be 
fiich  upon  which  a  Prohibition  cannot  be  de 
nied,  the  Court  ufually  gives  rule ,  that  the 
party  fhall  at  a  certain  day  come  to  fhew  caufe 
why  a  Prohibition  fhould  not  be  granted,  and 
that  in  the  interim  proceedings  in  the  Spiritual 
Court  (hould  be  ftayed:  upon  ferving  this 
Rule  in  due  time,  and  oath  made  of  it,  if  the 
Plaintiff  in  the  Spiritual  Court  do  not  appear 
at  the  day ,  and  fhew  good  caufe  to  the  con 
trary,  the  Prohibition  is  awarded,  and  the  rule 

made 
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made  peremptory;  but  if  the  Court  be  doubt 
ful,  whether  the  matter  be  fufficient  to  ground 
a  Prohibition  or  no,  then  ,  or  at  the  Prayer  of 
the  Defendant  the  Court  will  order  the  Plaintiff 
to  draw  up  his  Suggeftion  into  form,  and  then 
the  Court  will  confider  of  the  matter,  or  the 
Defendant  may  demur  to  it,  and  the  matter 
argued  by  learned  Counfel  ,  and  then  the 
Court  as  they  fee  caufe,  will  either  award  the 
Prohibition,  or  diicharge  the  Rule.  But  if  the 
matter  fuggefted  be  a  good  ground  for  a  Pro 
hibition,  but  is  in  it  (elf  falfe  or  doubtful,  the 
Defendant  in  the  Prohibition  may  demand  a 
Declaration  of  the  Plaintiffs  Attorney,  which  is 
grounded  upon  a  fiippofed  Attachment  for  not 
obeying  the  Prohibition  ;  to  which  the  De 
fendant  may  plead  as  Counfel  fhall  advife 
him,  and  Traverfe,  and  put  in  iflue  the  matter 
of  the  faid  Suggeftion,  or  fuch  other  matter  as 
Couufel  fhall  advife,  which  is  to  be  tried  by  a 
Jury  of  the  Country;  if  it  pafswith  the  Plain 
tiff,  then  is  the  Prohibition  become  perempto 
ry;  but  if  the  Verdict  pafs  for  the  Defendant 
regularly  a  Confutation  is  awarded,  that  is,  a 
Writ  directed  to  the  Judge  of  the  Spiritual 
Court ;  authorizing  him  to  proceed  notwith- 
ftanding  the  Prohibition. 

Littl.Rep.36;.  If  a  man  be  fued  in  the  Spiritual  Court  for 
the  Tythes  of  Wood ,  Herbage,  &c.  and  a 
Prohibition  granted  bccaufe  the  Wood  was 
burnt  in  the  houfe  ,  or  the  Cattel  bred  for  the 
Plow  or  Payl ,  the  Defendant  may  plead  that 
the  Wood  or  Cattel  were  fold,  and  traverfc  the 
SuggelHon. 

Now 
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Now  by  a  Statute  made  in  the  50  E.  3.  it  is  St-*oE.  3.0.4. 
ena&ed,    That  where  a  Confultation  is  once  ^re  a  Pro^ 

duly  granted  upon   a  Prohibition  made  to  the  t2j*3>?  he 
T   i    &  r  T  T  i    v~.i       t        i        i     /*       tf  .1      *"**  */  f&  Cow- 
Judge  or  Holy  Church  ,    that  the  lame  Judge  fubtiion. 

may  proceed  in  the  Caufe  by  virtue  of  the  fame 
Confultation,  notwithftanding  any  other  Pro 
hibition  thereupon  to  be  delivered  ;  provided 
always  that  the  matter  in  the  Libel  of  the  faid 
Caufe  be  not  ingroffed,  inlargcd,  or  otherwife 
changed. 

But  this  Statute  has  been   feveral  times  held  Jones  231. 
to  extend  to  fiich  Caufes  only  where  Confulta-  Cro  Car.ioS. 
tions  are  judicially  granted  upon  examination   °^  •I5^8cc* 
of  the  Caufe,and  not  where  they  pafs  of  courfe, 
as  for  want  of  proof  of  aSuggeftion,  or  upon  More  pi  ;v 
Nonfuit  for  want  of  profecution,  or  where  the 
firft  was  granted  for  want  of  a  Copy  of  the 
Libel,  or  fuch  like. 

Sometimes  the  Court  grants  a  Confultation  Co.f.ss.av 
fub  modo^  as  where  the  matter  of  the  Libel  is  Co- 
in  the  disjunftive,  and  as  to  one  part  the  Court 
has  JurifdicSHon,  and  to  the  other  not,  there  the 
Court  may  r^ant  a  Confultation  as  to  that  part 
that  the  Spir  ual  Court  has  Jurifclicl:ion  of,  and 
let  the  ProLikion  (land  as  to  the  other. 

Or  a   Confultation  may  be  granted  ,  fb  that  Soramers  verf. 
the  Spiritual  Court  allow  fuch  plea,  of  fuch  T^'^BR^ 

Proof.  Poph.58. 

Note   that  the  fix  Months  for  the  proof  of  Hob!  179. 
the  Suggeftion  is  according  to  the  Kalendar,  How  t 
and  not^twenty  eight  days  to  the  Month.  Months 


.  .n,  . 

bition  (hall  be  general,  and  the  Confultation  Co.5.68,a.-. 
fpecial,  ^uoadj&c, 

And 
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frf  n0  Cow-        And  it  is  taken  for  a  Rule  in  Sir  Henry  Ho- 
RePorts>  that  if  a  Prohibition  be  faulty, 


u 

«»  rtrdiSMw  yet  the  Defiant  foall  never  have  a  Conful- 
the  Defendant.  tation,  if  it  appear  to  the  Court  that  the  Suit 
Hob.joov  in  the  Ecclefiaftical  Court  was  not  well 
Dyer  1  71.  grounded. 

And  therefore  where  one  filed  for  the  Tythe 
Corn  of  fixty  Acres  of  Land  ,  and  the  Defen 
dant  fiiggefted  it  was  barren  Ground,  and  paid 
no  Tythe,  and  pray'd  and  had  a  Prohibition, 
and  the  Jury  found  that  thirty  Acres  of  it  were 
fb,  and  that  the  other  thirty  were  barren,  but 
had  paid  Tythe,Wool,  and  Lamb,  and  a  Con- 
fultation  denied  becaufe  it  appeared  the  Plaintiff 
had  no  caufe  to  fue  for  Tythe  Corn. 

Noy  2.8.  s0  jf  one  lay  a  Modus  for  the  whole  Town 

and  prove  it  for  himlelf  only*  no  Confultation 
fhall  be  granted. 

More  91  T.  So  in  a  Prohibition  it  was  fuggefted,  that  the 

Auften  yerf.     Parfbn  had  twenty  Acres  of  Land,and  ten  Acres 

Pigot.Cro.El.    Of  Wood  in  xlifcharge  of  all  Tythes,   and  the 

7*6'  proof  was  that  he  had  twenty  Acres  of  Land 

only,  and  a  Confultation  denieck  becaufe  it  ap 

peared  he  had  no  caufe  of  fuit.  -* 

Prohibition  af-  Regularly  a  Prohibition  oir^£i  not  to  be 
ter  Sentence,  granted  after  Sentence,  unlels  it  appear  the  Sen 

tence  were  obtained  in  the  vacation,  or  by  fur- 
Noy  70.  ~    .         .  .  J 

Winch.  8.          pnze,  io  that  the  party  had  not  time  to  pray  it 

Cro.El.5p  5.  iboner,  or  upon  matter  arifing  after  the  Sen- 
Hsb.6;.  tence,  and  the  granting  or  not  granting  refts 

much  in  the  difcretion  of  the  Court. 

After  Cofiful-        And  fb  fbmetimes  upon  new  matter  arifing 

tation.  after  a  confuiration   a  Prohibition  may    be 

granted,  notwithftanding  the  aforefaid  Statute 

of  50  £.3.  as  where  the  Spiritual  Court  after 

Confutation  proceeds  to  try  matter  determinabte 

only 
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only  at  Law ,  or   if  after  a  Confulration  the  Hob.  2.8  6v 
Spiritual  Court  will  make  an  unjuft  Decree  as 
to  award  treble  damages :  and  fo  in  all  cafes  if  HuSh«  445-. 
the  Spiriruai  Judge  will  proceed  illegally,  and  £ 

•    r»     L     r>  r  /~      r  i      •       &ildiim  verf. 

agamft  the  Common  Law,  alter  Confutation  Gee 
a  new  Prohibition  may  thereupon  be  obtained, 
but  not  upon  any  matter  aliedged  in  the  Li 
bel. 

Prohibitions   of    themfHves    are   excellent  "fix  venue  *ni 
things  ,  where  they  are  ufed  upon  juft,  legal, 
and  true  grounds ;  and  have  often  avoided  the 
Ufurpations  of  the  Popes  and  Spiritual  Courts: 
but  by  the  Corruption  of  thefe  latter  times 
they  are  grown  very  grievous  to  the  Clergy, 
being  too  oft  granted  upon  feigned  and  untrue 
Suggeftions,    which  it  is  impoflible  the  Judges 
fhould  forefee  without  the  Spirit  of  Prophecy. 
And  I  think  I  may  prefume  to  fay,that  where 
one  was    granted   before   Queen   Elizabeths 
time,  there  have  been  a  hundred  granted  in 
this  laft  Age ;  and  they  are  a  very  great  delay 
and  charge  to  the  Clergy  ;  and  it  were  well,  in 
my  poor  Judgment,  if  the  Reverend  Judges 
would  think  of  fbme  way  to  reftrain  them  ,  or 
to   make  them  pay   well  for   their  delay  by 
making  the  Plaintiff  enter  into  Recognizance 
to  pay  fuch  colls,  as  the  Court  out  of  which 
they  iffue,  (hould  award  ,  in  cafe  they  fhould 
not  prove  their  Suggeftionin  convenient  time, 
or  fome  (uch  other  courfe  as  they  in  their  great 
wifdom  (hall  think  juft  and  meet. 

And  fb  having  done   with  the  firft  manner 
of  determining  the  right  of  Tythes  at   the 
Common  Law,   I  (hall  proceed  to  the  fecond  , 
which  is  by  Writ  of  Right  of  Advowfon,  to 
which  like  wife  belongs  the  Writ  of  Indicavtti 
Y  which 
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which  in  it  ftlf  is  no  other  but  a  meer  Prohi 
bition  to  the  Eccleiiaftical  Judge  ,  and  firft  of 
the  Indicavit. 

There  have  been  fbme  opinions  that  the 
Lav.  Writ  of  Indicavit  is  grounded  upon  the  Sta 
tute  of  Circumjpech  Agatis  and  Articuli  Cleri9 
caf.i.  But  it  is  very  clear  this  Writ  lay  at 
Common  Law;  and  it  appears  in  our  Books 
that  it  was  the  opinion  of  fbme  learned  Judges 
that  it  lay  in  all  cafes  where  the  right  of  Patro 
nage  might  come  in  difpute,and  of  this  opinion 
Sir  Edward  Coke  feerns^to  be. 
o.a.  And  Bratton  a  Learned  Judge  who  wrote  in 
the  time  of  H.  3.  hath  the  very  Writ  in  his 
Book  ,  which  was  long  before  the  Statutes 
fin^1!*  '  above-mentioned ;  and  he  faith  that  this  Writ 
lies,  fi  contentio  f tier  it  inter  Restores  de  aliqui- 
btts  decimis  \  qua  tettimari  poJJ'unt  ufque  ad 
quartan?^  quintam  i/el  fextam  fartem  ad*uo- 
cationis.  Et  ultra  quam  far  tern  non  extenditur 
frchibitiO)  front  fibi  videtur. 

,But  whatfbever  the  Common  Law  was,  it 
is  now  fetjcd  by  the  Statute  of  Circumffie&e 
Agates,  and  Articuli  Cleri,  cap.  i.  That  unlefs 
at  kafl  the  Tythes  in  demand  be  of  the  fourth 
part  of  the  value  of  the  Church  ,  this  Writ 
lieth  not :  The  Statute  of  Articuli  Cleri^caf.'L. 
is,  fi  fit  contentio  de  jure  decimarum  onginem 
habens  de  jure  ~Patronatus  ,  &  earundem  deci 
marum  yuantitas  afcendat  ad  quartan*  fartem 
boncrum  Ecclejia  ,  locum  habeat  Regia  prohi 
bits,  that  is  to  fay  a  Writ  of  Indicavit. 
49  ^"-  And  this  Writ  lies  as  hath  been  faid  where 
the  Inch-  one  par(on  demands  Tythes  againft  another 
Parfbn  to  the  fourth  part  of  the  value  of  the 
Church  or  more  5  which  comes  into  their 
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Churches  by  feveral  Patrons,  for  if  the  In 
cumbents  come  in  bofh  by  one  Patron  the 
right  of  the  Advowfbn  cannot  come  in 
queftion,  and  by  confequence  this  Writ  lies 
not. 

Suppofe  there  be  a  Parfbn  with  a  Vicarage 
endowed,  whereof  the  Par/on  is  Patron  ;  and 
a  Suit  be  for  Tythes  belonging  to  the  Parfbn, 
to  the  value  of  a  fourth  part  of  the  Parfbnage 
but  not  to  the  fourth  part  of  the  Parfbnage 
and  Vicarage :  It  fhould  feem  in  this  cafe 
though  the  Vicarage  were  derived  out  of  the 
Parfbnage,  and  may  again  be  re-united  to  that, 
neverthelefs  by  reafbn  of  the  feveral  Patrons 
an  Indicavit  will  lye  ia  this  Cafe. 

And  it  is  to  be  obferved  that  this  Writ 
doth  not  lie  before  Libel,  nor  after  definitive 
Sentence,  for  the  party  that  prays  this  Writ 
muft  (hew  a  Copy  of  the  Libel  in  the  Court  of 
Chancery  before  he  can  have  it. 

And  though  the  Law  be  reftrained  at  chis  2.  Inft.s^.' 
day  to  a   fourth  part  of   the  value  of  fa  The  form  of  th 
Church  ,  where  before  it  was  at  large      Yet  »$££; 
the  form  or   the  Writ   remains ,  and  ir  the  tuteSf 
thing  in  demand  be  under  the  fourth  part  of 
the  value  ,  it  muft  be  lliewed  in  pleading  by 
the  other  fide. 

And  this  Writ  lies  as  well  for  Offerings,  as  F.N.B^.bj 
for  Tythes:  when  fuchWrit  is  fued  and  ferved,  L3es  °f  °/er'. 
and  the  proceeding  in  the  Spiritual  Court  ftopt,  tn&s° 
then  the  Plaintiff  there  is  to  fue  his  Writ  of 
Right    of  Advowfbn  of  fuch   a   portion   of 
Tythes  as  the  cafe  requires ,  and  this  is  given 
by  the  Statute  of  Weftm.  ^.  cap.  <f.  in  thefe  Weftm.z,  c.?. 
words,  Et  cum  per  breve  de  Indicavit  impedi- 
tur  Reffor  alicujus  Ecclefix  ad  pstendas 
Y  i 
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in  vicina  parocbia,  habcat  fatronus  Rectorijic 
imfedito  breve  ad  petendam  adirocatienem  de- 
cimarum  petitarutn  :  but  this  muft  be  intend 
ed  where  the  Patron  has  the  Fee-fimple  of  the 
Advowfbn.  And  the  Indicavit  is  to  be  brought 
in  the  name  of  the  Patron  and  his  Clerk  a- 
gajnfl-  fa  otner  Incumbent  ,  that  fues  in  the 
Ecclefiaftical  Court  and  his  Patron  ;  but  the 
Writ  of  Right  of  Advowfon  is  to  be  fued  by 
the  one  Patron  arainft  the  other,  and  the  Pa- 
tron  demandant  (hall  alledge  Explees  taken  by 
his  Incumbent  of  great  and  (mall  Tythes. 
gut  {{  fa  Patron  againft  whom  the  Indi- 

ca^t  Js  fuecj    be  but  Tenant  in  Tail,    Tenant 

c       rc  i  . 

^or  "^e  or  7ears>  then  he  cannot  maintain  a 

Writ  of  Right,  but  muft  demand  and  appear 
to  a  Declaration  upon  an  Attachment^  nd  plead 
his  Title  ,  which  muft  be  proceeded  in,  as  in 
other  Prohibitions  j  and  when  the  Title 
of  the  Patronage  is  determined  at  Com- 
nion  Law,  then  the  caufe  muft  be  remitted  to 
the  Ecclehaftical  Court,  where  Sentence  muft 
be  given  according  as  the  Law  has  determined 
the  Right  ,  and  this  appears  by  the  Form  of 
the  W/ctf'u/>,which  is  fpecial,  fybisprttcipin&ti 
fie  placitum  illud  teneatts,d(jnec  difcuflum  ftterit 
in  Curia  noftra  ad  quern  illoruwpertineat  ejuf- 
dtm  Eccltfite  advocatio. 

And  there  Js  a  note  in  the  Regifter,  that  this 
Writ  lies  of  a  Vicarage,  Prebend,  &  aliis  fimi- 
libus  as  well  as  of  a  Re6lory  :  and  the  Form 
of  the  Writ  is  thus  :  Pracipe  A.  yuo  d  reddat  B. 
advocationem  decimarum  quarts  partis  vel 
me  die  tat  is  Ecclefite^&c. 

But  thefe  Writs  as  well  as  other  real  A6tions, 
are  grown  obfolete  and  fcldom  put  in  pra6lice, 

and 
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and  therefore  thus  much  fliall  fuffice  of  the 
nature  and  proceeding  in  them. 

The  third  manner  of  proceeding  for  the  de-  $"re  faiaf. 
termining  the  Right  of  Tythes  at  Common  l8E-3c-7- 
Law  was  by  Scire  facias,  which  was  grounded 
either  upon  Letters  Patents ,  Fines,  or  other  Ju 
dicial  Records,  of  which  Mr.  Selden  inltances 
federal  Precedents;  but  this  manner  of  Trial  SeldensHifc 
being  taken  away  by  the  Statute  of  18  E.  J- g^Sj^ 
c.j.  I  (hail  fay  no  more  of  it.  a  inft.64o;&c. 

The  fourth  fort  of  determining  the  Right  of  Writs  Manda*. 
Tythes  at  Common 'Law,    mentioned  by  Mr.  tory. 
Selden,  is  Writs  Mandatory ,  commanding  the 
payment  thereof ,  whereof  he  gives  fbme  few 
Inftances,but  thefe  having  never  been  frequent, 
and  for  long  time  difconrinued  and  grown  out 
of  u(e,T  will  not  trouble  the  Reader  with  them, 
but  refer  the  curious   Reader  to  Mr.  S  el  dens  Selden  444<&c» 
Hiftory  of  Tythes ,  and  proceed  to  the  fifth 
manner  of  determining  the  right  of  Tythes  at 
the  Common  Law, which  is  grounded  upon  the 
late  Statutes. 

For  the  Statute  of  17  H.  8.  there  hath  been 
fufficient  (aid  already  ;    for  that  of  31  H.  8. 
that  concerns   the  Temporal   Jurifdi6Hon  ,  I 
fhall  leave  it  till  the  laft  ,   and  proceed  to  (hew 
what  Authority   is    given  to  the  Temporal 
Courts  by  the  Statute  of  x  E.  6.  ca.  13.  being 
the   firft  Law  that  ever  gave   the  Temporal 
Courts  Jurifclicliion  for  the  Parfbn  againll  the 
Parifhioners   for    fubtra&ion  of  Tythes ,  in 
which  there  is  a  Claufe  to  this  effe&.  tE.£.c.i  3. 

And  it  is  enacted  by  that  Statute  after  it  has      „ 
confirmed  the  former  Statutes  of  ij  J/.S.c.io. 
and  3X  H.8.  c.j.  That  every  of  the  Kings  Sub- 
jccts  fliQuld  from  thenceforth  truly  find  ji 
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without  fraud  or  guile  fet  out,  yield  and  pay  all 
manner  of  their  predial  Tythes  in  their  proper 
kinds,  as  they  arife  and  happen  in  Jucb  man 
ner  and  form  as  hath  been  of  Right  yielded 
and  t aid  'within  forty  years  next  before^  &c. 
cr  of  Right  or  Cuftom  ought  to  have  been  paid, 
and  that  no  person  thenceforth  flwula1  take  or 
carry  away  juch  or  like  Tythes^  'which  had  been 
yielded  or  paid  "within  the  jaid  forty  years >  or 
of  right  ought  to  have  been  paid  in  the  place  or 
•places  Tithable  of  the  fame  ,  before  he  hath 
juftly  divided  or  fet  forth  for  the  Tythes  there- 
cf,  the  tenth  part  of  the  fame  ,  or  other-wife 
agreed  fcr  the  Jawe  7'ythes  with  the  Parfon, 
&c.  under  the  pain  of  the  forfeiture  of  the 
treble  value  of  the  Tjthes  Jo  taken  and  carried 
away. 

This  Claufe  being  compared  with  the  for 
mer  Claufe ,  almoft  penned  in  the  fame  words 
for  the  double  value,  would  make  a  man  at  a 
fland  what  the  meaning  of  the  Parliament  was, 
and  it  was  forty  years  (  when  almoil  all  that  were 
at  the  making  of  this  Aft  were  dead )  before  it 
Inft.tfjo/.  was  found  out,  that  an  Aclion  of  Debt  lay 
upon  this  Claufe  at  Common  Law  for  the 
treble  damages :  To  wit,  Pafcb^  Eltz,.  In  the 
Exchequer  in  an  Information  by  the  Queens 
Attorney  againfr,  one  Wood  for  the  treble  va 
lue,  as  forfeited  to  the  Queen.  In  which  Cafe 
it  was  refblved,  that  an  Action  of  Debt  lay  at 
the  Common  Law  for  the  treble  damage  ,  for 
not  fetting  forth  of  Tythes ;  for  wherefoever 
an  A6r.of  Parliament  gives  a  forfeiture  a::ainft 
him,  that  doth  difpoflds,  &c.  the  Owner  of  his 
property,  as  here  he  doth  of  his  Tythes,  there 
the  forfeiture  is  given  to  *thc  Party  grieved  or 
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difpoffefled.    Since  which  resolution  Actions  of 
Debt  have  been  frequently  brought  in  all  the 
Courts  of  Weft  win fer  ,   by  Parfons  ,  Vicars, 
Proprietors ,  Owners  and  Farmers  of  Tythes, 
as  well  Lay  as  Spiritual  upon  this  Statute,  but 
being  fb  long  before  it  was  found  out,  that  an 
Action  lay  at  Common  Law  upon  this  Statute, 
ihe  Plaintiffs  in  the  recital  of  the  Statute  al- 
ledged  it  to  be  made   the  fourth  of  February, 
2,  E.  6.  whereas  is  truth  the  Parliament  begun 
the  i  of  E.6.  and  was  held  by  Prorogation  the 
fourth  of  February,  ^  E.6.   And  this  being  dip    . 
covered   by  an  Action  between  Oliver  and 
Colter,  P.  6  Jac.  B.  R.  brought  upon  this  Sta 
tute  ,    wherein  the  Statute  was  mifrecited  as 
aforefaid,  and  exception  taken  to  it  in  arreit  of 
Judgment,  the  Court   upon  good  advifement  i  Browal.'iooJ 
over-ruled  the  exception  by  rcafbn  of  themul-  Yelvert.iz6". 
titude  of  Prefidents ,    and  affirmed  the  Rule,  D7er  !  7 *•_?.£» 
that  multitude  errantmm  far  it  error  i  Patroct-St^cl22' 
mum. 

Now  confidering  that  this  is  become  a  very 
frequent  Action  in  ufe,  I  conceive  it  will  not 
be  improper  to  the  prefent  occafion  to  commu 
nicate  to  the  Reader  what  I  have  obferved  and 
learned  in  this  kind  of*  Actions,  not  only  con 
cerning  the  Forms  of  Declarations,  Pleadings, 
Verdicts  and  Judgments  ,  but  likewife  what 
evidence  is  neceifary  upon  the  general  ijQTues  of 
non  culfa.  and  nil  debet ,  for  the  Plaintift  and 
Defendant :  And  in  the  firft  Cafe  confider  in 
what  Cafes,  and  by  whom,  and  again  ft  whom 
this  A6lion  may  be  brought.  *Hutton  1 1  r.- 

*  If  two  be  Joynt-Tenants,  'and  they  enter  I22""; 
and  occupy  joyntly,  the  Aftionmuft  be  brought  2^^^^ 
againft'them  joyntly  ,  but  if  one"  only  enter  jft?lom  fye  in 
Y  4  and  this  Statute. 
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and  occupy ,   the  Action  muft  be  brought  a- 
gainft  him,  that  only  occupies  alone. 

Nota,  that  the  Action  lies  by  Executors,  but 
notagainft  Executors. 

But  if  there  be  two  Tenants  in  Common, 
and  one  of  them  fets  out  his  Tythe ,  and  the 
other  carries  ir  all  away,  there  the  Action  (hall 
be  brought  again  ft  him,  that  carries  it  all  away 
alone^ 

If  the  Parfbn  have  two  parts  of  the  Tythe 
and  the  Vicar  a  third  part,  and  one  man  Farms 
all,  he  may  fi;e  ror  ail  in  one  Action. 

If  the  Husband  and  Wife  in  the  right  of 
the  Wife  be  intitied  to  Tythes,they  (hall  joyn 
in  this  Action, bccaufe  the  damage  is  to  furvive: 
but  a  Parlon  and  a  Vicar  cannot  joyn  ,  but  if 
they  joyn  in  a  Luilc  to  a  third  perlon  ,  their 
Farmer  may  fuc  for  all  in  one  Alt  ion ;  but  in 
the  firil  Ca(e3  I  fee  no  reafbn  but  that  the  HuP 
band  may  bring  the  Action  alone,  and  16  I 
hare  known  it  oEcn  done. 

In  un  Action  brought  upon  this  Statute,  the 
Severance  was  alledged  before  the  (owing,  and 
exception  taken  after  Verdict;  but  the  Ex 
ception  was  difallowed,  becauie  the  fhewing  of 
the  lowing  was  fuperfluous ,  and  fb  aided  by 
the  Verdiflr. 

The  taking  was  alledged  after  the  Plaintiffs 
term  was  ended,  and  yet  held  good. 

M.  40  and  4 1  Eliz-.  A  Judgment  was  ar- 
refted,  becaule  the  Suit  was  brought  ad  refyon- 
dtndum  lam  Domino  Regi  quam  parti  ;  but 
this  Cafe  I  very  much  doubt,  for  being  againft 
a  Statute  Law  it  is  a  contempt  fineable,  though 
the  Plaintiff  have  the  forfeiture  3  as  upon  the 
Statute  of  Heu  and  Cry,  dec.  and  I  take  the 

Cafe 


Cafe  /#fer  Layered  and  Owen,  M.  ^J"ac.C.B.  Hetley  12.1. 
for  the  better  Law,  where  it  was  held  good. 

Upon  an  Action  brought  by  two  upon  this  Cro.El.  170. 
Statute,  who  made  their  Title  by  a  Leaf  e  from 
a  Patentee  of  the  King  ,  and  exception  was 
taken,  becaufe  they  did  not  (hew  the  Patent, 
but  difallowed.  i .  Becaufe  the  Letters  Patents 
did  not  belong  to  the  Plaintiffs,  i.  Becaufe  the 
Plaintiffs  did  not  demand  the  Tythes  them- 
felves  ,  but  damages  for  a  tort,  another  Ex 
ception  was  taken  to  the  Declaration ,  becaufe 
the  Plaintiff  alledged  the  Defendant  did  net  a- 
gree  with  them  ,  and  did  not  fay,  or  either  of 
them,  but  held  good  by  Intendment. 

And  it  hath  been  adjudged ,  that  in  this  A6H-  2.Bulfl.$y.22g. 
on  ,  the  Plaintiff  needs  not  to  fhew  his  Title  I8?- 
efpecially ,  but  it  is  enough  for  him  to  al  ledge  ^TO  rov 
that  he  is  Proprietor,  Farmer  or  Reclror,  ge- Yelv.  63. 
nerally  without  (hewing  how.  Cro.jac.68. 

And  it  hath  been  held  good,  though  the  3^J- 
Plaintiff  in  his  Declaration  do  not  exprefs  the  2- Brown.; 0,71 
quantities  or  loads  of  the  Corn  or  Hay  carried 
away. 

And  fb  it  is,  though  you  do  not  exprefs  in  2.  Inft.tfjov 
your  Declaration,  the  kinds  of  the  Grain  car 
ried  away. 

Where  a  Man  alledged,  that  he  was  Farmer  Coke  verfus 
of  all  the  Tythe-Corn  ariiing,  &c.  upon  fixty  Smith,H.7Car, 
Acres  of  Land  in  Z>.  and  did  not  alledge  which  '-ro.587.B.R. 
they  were  in  certain ,  and  yet  allowed  for  per 
good.     i.  The  Plaintiff  alledged  the  Defen 
dants  Occupiers  ,  but  did  not  fay,   whether 
joyntly  or  in  common,  and  yet  held  good. 
5.  The  Plaintiff  had  alledged  no  time  of  the 
carrying  away,  but  having  alledged  the  time  of 
the  ftverance,  and  the  carrying  away,  coming 
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in  with  a  Conjunction  Copulative  it  was  held 
v/ell  enough. 

In  an  A&ion  brought  upon  this  Statute,  the 
Plaintiff  averred  in  his  Declaration,  that  he 
was  fubditus  ditti  Domini  Regis  ,  having  re 
cited  the  Statute,  and  it  was  held  naught,  be- 
caufe  it  muft  neceffarily  be  intended  E.  6.  and 
not  of  the  prefent  King. 

In  an  A&ion  upon  this  Statute  the  Defen 
dant  pleaded  a  Recovery  in  the  Ecclefiaftical 
Court ;  but  it  was  held  no  good  Plea  at  Com 
mon  Law,  but  I  conceive  it  would  be  a  good 
evidence  upon  ml  debet  pleaded,  otherwife  the 
Parifhioner  were  in  an  ill  Condition. 

In  this  Action  non  culpa.  and  ml  debet  have 
beea  both  held  good  iffues,  but  it  is  no  good 
Plea  to  plead  ,  that  the  Plaintiff  fbwed  the 
Corn,  and  fold  it  to  the  Defendant,  becaufe 
this  matter  will  not  excufe  the  payment  of 
Tythes. 

Now  having  brought  the  Caufe  to  Jflue  up 
on  ml  debit  or  non  culpa.  we  will  (hew  in  the 
next  place  what  will  be  good  and  material  evi 
dence,  as  well  for  the  Plaintiff  as  Defendant. 

Firft,  If  the  Plaintiff  be  a  Parfon,  Vicar,  or 
other  EcclefiaiUck ,  and  have  not  been  fome 
considerable  time  in  poffeflion  of  his  Living,  in 
which  I  have  not  obferved  any  conftant  rule 
amongft  the  Judges  in  their  practice,  but  ten 
years  quiet  poffeifion  for  the  moft  part  is  al 
lowed  by  the  Judges  for  an  evidence  of  the 
Plaintiffs  Title,  unlefs  fome  material  objection 
be  made  agaiuit  it  t9  draw  it  into  quefr.ion , 
but  if  the  Plaintiff  have  been  but  for  fome 
fhort  time  in  poffeflion,  or  the  poffeflion  lirigi- 
pus,  then  the  Judges  ufually  put  the  Plaintiff 

to 
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to  prove  his  Inftitution  and  Induction,  and  now 
he  muft  prove  that  he  was  in  Epifcopal  Orders 
at  the  time  of  his  Inftitution,  otherwife  his  In 
ftitution  is  void  ;  by  the  late  Act  of  Unifor 
mity  he  muft  produce  a  Certificate  under 
the  Hand  and  Seal  of  the  Bifhop,  &c.  that 
inftituted  him,  that  he  fiibfcribed  the  Declara 
tion  mentioned  in  the  Act  of  Uniformity ,  and 
muft  prove  he  fubfcribed  the  fame  in  the  pre- 
fcnce  of  the  Bifhop,or,  &c.  and  he  muft  provq 
that  within  two  Months  after  he  was  inducted, 
upon  fbme  Sunday  or  Lords-day  during  DiT 
vine  Service,  he  read  the  thitty  nine  Articles 
of  Religion  in  the  Parifh  Church  into  which 
he  was  inducted ,  and  that  he  did  declare  his 
unfeigned  affent  and  content  to  all  things 
therein  contained ,  and  he  muft  likewife  prove 
that  within  two  Months  after  actual  pofleflion 
of  his  Living  he  read  Morning  and  Evening 
Prayer  in  his  Church  upon  fbme  Lords-day, 
and  openly  and  publickly  before  the  Congre 
gation  declared  his  ajQTent  and  confent  to  the 
ufe  of  all  things  therein  ,  contained  and  pre- 
Icribed  in  thefe  words ,  I  A.  B,  do  here  declare 
my  unfeigned  ajjent  and  conjent ,  to  all  and 
every  thing  contained  and  prefcribed  in  and  by 
the  Book  Intituled  the  Book  of  Common  Prayer 
and  Administration  of  the  Sacraments ,  and 
other  Rites  and  Ceremonies  of  the  Church , 
according  to  the  ufe  of  the  Church  0/*JEng- 
land,  together  -with  the  P falter  or  Pfalms  of 
David,  pointed  as  they  are  to  be  fung  or  faid  in 
Churches,  and  the  form  aud  manner  of  ma- 
king)  or  Ordaining  and  Confecrating  BifoopS) 
J?nefts  and  Deacons. 

The 
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The  Parfon,  Vicar,  &c.  having  thus  made 
himfelf  a  Title ,  mull  proceed  to  prove  the 
taking  and  carrying  away  the  Corn,  Hay,  &cc. 
and  the  value  ,  and  if  need  be  that  the 
Land  lies  within  the  Parifh  ,  &c.  but  this 
the  Judges  put  them  to  prove  fir  ft  of  all  com 
monly. 

But  if  the  Plaintiff  be  a  Farmer  or  Patentee 
under  the  Crown  lie  muft  prove  his  Title,  but 
if  he  have  been  any  confiderable  time  in  po£ 
feflion ,  and  the  Title  not  controverted  ,  the 
Judges  feldom  put  the  Plaintiff  to  fhew  any 
more  Title  but  his  bare  poffeflion  and  enjoy  - 
ment,and  that  others  pay  him  Tythea. 

And  fo  having  (hewed  what  is  neceflary  the 
Plaintiff  fhould  be  prepared  to  prove,  I  will 
proceed  to  fhew  what  defence  the  Defendant 
may  make. 

The  Defendant  upon  the  general  iffue  of 
Not  guilty,  &C.  may  prove  that  he  duly  fet 
forth  his  Tythes,  but  if  he  afterwards  carried 
them  away  it  will  not  (erve  his  turn ;  fb  if  he 
fell  his  Corn  privately  to  another,  and  after  he 
has  fold  it  privately,  cuts  and  carries  it  away  j 

a  Inft.£4<?v  tne  A6tion  lies  againft  the  firft  Owner  ;  the 
fame  Law  is,  where  the  Owner  of  the  Land 
privately  fells  his  Corn  to  another  who  pri 
vately  cuts  and  carries  it  away. 

More  515.  If  there  be  two  Farmers  fue  and  the  Defen 

dant  pleads  nil  debet>  and  upon  the  trial  prove 
an  agreement  with  one  of  them ,  this  (hall 
bind  his  Companion. 

And  the  Defendant  may  prove  that  another 
has  a  better  Title  to  whom  he  has  paid  his 
Tythes,  or  compounded  with  him  for  them. 


Ex  parte  de- 
fendentis. 
Brown.  1. 3  4. 


Or 
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Or  that  he  may  prove  that  the  Parfbn  tame 
in  by  Simony,  or  any  other  matter  that  makes 
his  Prefentationjnfthutiorijor  Induction  void,or 
any  other  deft 61  in  not  reading  the  Articles3&:c. 

Or  he  may  prove  that  he  fet  forth  his  Ty  thes, 
and  a  Stranger  carried  them  away,  or  may  give 
in  evidence,  a  Leale  or  Grant  from  the  Plain 
tiff  himfelf ,  or  to  any  other  to  whom  he  can 
make  a  good  Title,  but  fiich  Leafes  and  Grants 
mult  be  in  writing  unlefs  for  one  year  only,  to 
the  Owner  of  the  Land,  which  hath  been  held 
good  by  way  of  retainer. 

The  Jury,  if  they  find  for  the  Plaintiff,  are  VerdiR* 
to  find  how  much  of  the  debt  demanded  by 
the  Declaration  is  due  to  the  Plaintiff,  which 
they  are  to  do  by  trebling  the  value  of  the 
Tythe  fubtracted  ,  wherein  they  are  ufually 
aflifted  by  the  Court. 

The  Judgment  is  always  given  for  the  debt  "judgment. 
found  by  the  Jury  without  coils ,  becaufe  this 
Action  is  grounded  upon  a  penal  Law,  where 
no    Action  lay  at  Common  Law  ,    neither 
(hall  the  Defendant  have  any  cofts,  if  the  Ver-  More  pi  5.-'. 
did:  pafs  for  him :  but  if  the  Jury  fhould  up 
on  the  Trial  give  coft  and  damage,  the  Plain-  Cro.jac.  30i» 
tiff  may  releafe  them  and  take  his  Judgment :  3 
But  if  Judgment  be  given  for  the  Plaintiff  in 
an  Action  brought  upon  this  Statute  by  Nikil 
elicit,  non  fum  inforrnatus,  or  Demurrer,  the 
Plaintiff  {hall  have  Judgment  for  the  whole 
debt  demanded  by  his  Declaration.    And  if  an 
Action  upon  this  Statute  be  brought  againft 
two  or  more,  and  Verdict  only  pafs  again  ft  one, 
or  part  of  the  Defendants ,  the  Plaintiff  fliali  Stiles  3 » 7, 3 1  *• 
have  Judgment  againft  thofe  againft  whom  the 
'  Verdict  paffes,  though  the  others  be  acquitted, 

quod  nctat  Note 
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Nota.  Note  that  this  Statute,  as  to  the  treble  value 

and  double  value,  extends  only  to  Predial 
Ty thes,  and  not  to  Personal ,  mixt ,  or  other 
Church  duties. 

Savill  6$.:  The  Chancery  like  wife  by  Englifh  Bill  holds 

Plea  of  Tythes  as  may  be  made  out  by  any 
precedents. 

Jurifliffion  of       The   Exchequer  likewife  by   Engliflj  Bill 
the  Exchequer,   holds  plea  for  a  fmgle  value,    for  fubtra&ion 
of  all  manner  of  Tythes,  Oblations,   &c.   of 
which  great  ufe  hath  been  made  fmce  the  late 
Wars ,  and  there  they  decree  the  {ingle  value 
with  colls,  and  the  future  payment,  which  is  of 
great  advantage  to  the  Plaintiffs,  and  thefe  Suits 
are  not  interrupted   with   Prohibitions  j    but 
-.4  thefe  Suits  are  often  very  coftly  too  ,  for  if  a 

Modus  decimandi)  or  the  bounds  of  the  Parifh 
come  in  queftion,  and  the  proof  not  very  clear, 
they  are  frequently  fcnt  to  Trials  at  Law, 
which  gives  delay  and  increafcs  the  charges 
very  much.  This  Jurildiclion  I  take  it  is  much 
fortified  fince  Tenths  and  Firft-fruits  were  an 
nexed  to  the  Crown :  but  Suits  of  this  nature 
were  rarely  brought  in  this  Court  before  the 
War,  however  there  are  fome  ancient  Books 
sSAflTp.io.  prove  that  this  Court  on  the  Law  fide  has 
44  E. 3.4 3, 44.  aJTumed  Jurifcii&iori  of  Tythes ,  but  the  Re 
porter  reports  it  with  a  quod  mirum. 

Lane  3$.-.  Where  the  Kings  Copy-holder  pleaded  a 

Modus  it  mu ft  be  tried  in  the  Exchequer,  and 

for  this  caufe  a  Prohibition  v/as  granted. 

50 £.3. 2.0.  &$&  h  is  evident  in  our  Books  of  Law, 

2.H.4.15.         that  the  rights  of  Tythes  were  frequently  de- 

2oH.6.i7.       termined  at  CommonLaw  in  A&ions  of  Tref* 

*  E*  'T*          pafs  for  taking  away  of  Tythes,    unlefs  both 

44 Atfp.ij-.     paries  were  Clergy-men,  and  fbmetimes  At 

fixes 
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fizes  have  been  brought  at  Common  Law  for  3  8  £.3.5-. 
Tythes  between  Lay-perfons.    And  it  is  held  zz  E'4-2-4-a. 
in  the  17  H.  8.  that  where  the  Lord  of  a  Man-  25  H.  g.Br. 
nor  claimed  Tythes  in  confederation  of  finding  rfdiftion  95. 
a  Chaplain  at  fuch  a  Ghappel,  and  the  Parifhio- 
ners  claimed  them  likewife  upon  the  fame  con- 
fideration,  that  the  right  of  thefe  Tythes  being  * 

between  Lay-perfons  was  triable  at  Common 
Law  only. 

And  at  this  day  if  Tythes  be  once  fet  forth  38  £.3.5". 
and  divided  from  the  Nine  parts  by  the  Owner 
of  the  Corn ;  and  any  perfbn  that  has  not 
right  to  them  carries  them  away,  the  Suit  for 
this  Trefpafs  muft  be  in  the  Temporal3and  not 
in  the  Spiritual. 

And  by  the  Statute  of  31  H-8.it  is  enacted,  Scat. 3 2  H.8. 
that  in  all  cafes  where  any  perion*  6cc.  which  caP-/' 
then  had,  or  then  after  fhould  have  any  Eflate 
of  Inheritance  ,.  Freehold, i  &c.  in  or  to  any 
Parfbnage, Vicarage,  Portion,  Penfion,  Tythes, 
Oblations*  and  which  then  were,  or  then  after 
fhould  be  made  Temporal  ,  or  admitted  to  be, 
abide,  and  go  to,  or  in  Temporal  hands  and 
Lay-ufes,  and  profits  by  the  Law,  &c.  fhould 
then  after  fortune  to  be  difleifed  ,  deforced, 
wronged,  or  otherwife  kept  or  put  out  from 
their  Lawful  Inheritance  ,  Eftate  ,  Seifin  9 
Pofleflion  ,  Occupation ,  Term  ,  Right  or 
Intereft,  of,  in,  or  to  the  fame ,  or,  &c.  by 
any  other  perfbn ,  or,  &c.  claiming  or  pre 
tending  to  have  Intereft  or  Title  to  the  fame, 
that  then,  and  in  every  fuch  cafe,  6cc.  the  per- 
fbn,&c.  fb  difleifed,  6cc.  the  Heirs,  Wives,  &c. 
fhall  and  may  have  their  remedy  in  the  Kings 
Temporal  Courts,  or  other  Temporal  Courts, 
as  the  Cafe  fhall  require  for  the  recovering;,  &c. 

fuch 
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fuch   Inheritance,  &c.   by  Writs  Original  of 
Quod  ei  deforceat,  f  recipe  quod  reddat,  A/fife, 
&c.  as  the  Cafe  ft: all  require,&c.  So  that  lince 
this  Statute  the  Cafe  is  put  out  of  all  doubr, 
that  for  fuch  Tythes,  &c.  which  are  become 
Lay -fee  ,  the  right ,  title  and  poffeflion  is  be 
come  dcterminable  at  the  Common  Law,  and 
all  manner  of  real   Actions  ,  Ejectments  and 
other  perfbnal  Actions   are  brought  there  as 
the  Cafe  requires  daily. 

And  now  having  (hewed  in  how  many 
Courts,  and  how  many  ways  Tythes  may  be 
recovered,  it  calls  to  my  mind  the  Fable  of  the 
Fox  and  the  Cat,  who  had  but  oneway  to fhift 
for  her  felf  when  the  Hunts-men  came ,  but 
that  one  proved  better  and  more  fecure  than 
all  the  drifts  the  Fox  had  boafted  of;  for  upon 
the  whole  matter  it  were  much  better  for  the 
Reverend  Clergy  if  they  had  one  ready  way 
to  recover  fingle  damages  with  their  cofts  of 
Suits  at  Common  Law,  where  they  might  not 
be  interrupted  by  Prohibitions,  and  clafhing  of 
Juriftii&ions,  and  toft  from  one  Court  to  ano 
ther,  than  all  thefe  ways  I  have  mentioned. 
And  it  is  a  wonder  to  me  that  there  being 
hardly  a  Lord  in  Parliament,  nor  many  of  the 
Houfe  of  Commons  that  have  not  fbme  part  ot 
their  Eflates  in  Impropriations  ,  though  they 
had  no  kindnefs  to  the  Church  ,  yet  for  their 
own  intereft  and  concerns  have  not  to  that 
purpofe  preferred  fome  Law  in  Parliament  be 
fore  this  time ;  which  might  be  done  in  a  few 
lines ,  by  giving  an  A6r.ion  of  the  Cafe  at 
Common  Law  for  the  fiibtracHon  of  Tythes 
with  cofts,  or  if  the  Parliament  fhould  think  fit 
thefmaller  fort  of  Tythes  might  be  determined 

in 
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in  a  Summary  way  by  the  Juftices  of  Peace 
with  an  Appeal  to  the  Judges  of  Aflize  ;  but 
this  I  humbly  fubmit,  as  I  do  all  the  reft,  to 
better  Judgments. 

I  have  now  finimed  this  fmall  Traclr, where-  The  comluji 
by  I  wifh  the  Reveread  Clergy  may  receive  °f 
as  much  fatisracliion  as  I  defire,  or  they  can  ex 
pect.  And  I  mail  now  conclude  all  with  a  Lift 
of  thofe  Monasteries,  the  Lands  of  which  are 
only  capable  to  be  difcharged  of  the  payment 
of  Tythes,  by  Order,  Bull,  Prefcription,  real 
Competition  or  otherwife  ,   that  every  Clergy 
man  may  fatisfie  himfelf  without  further  en 
quiry  whether  fuch  Monaftery  Lands  as  (hall 
happen  to  be  in  his  Parifh,  &c.   may  have  the 
benefit  of  the  Statute  of  31  H.  8.  to  be  freed 
of  the  payment  of  Tythes :  and  in  the  Lift 
following   I  have  fet  down  the  Times  of  the 
foundations  of  the  feveral  Monafteries,that  be 
ing  material  to  know,  for  if  they  were  founded 
fince  the  firft  year  of  R.  I .  they  cannot  pre- 
fcribe  in  non  decimando.  I  have  alfb  for   the 
moft  part  fet  down  what  Order  the  Houfes  were 
of,  that  the  Reader  may  fatisfie  himfelf  whether 
they  were  of  any  of  thofe  Orders  that  were 
priviledged  from  the  payment  of  Tythes :  for 
the  valuations  I  have  followed  Mr.Dugdale,  as 
being  a  fure  Author ,  having  obferved  many 
Errors  in  that  of  MX. Speed. 

In  the  perufalof  this  Catalogue  you  will  find 
how  many  Foundations  were  made  of  Monafte- 
ries  in  the  firil  Century  after  the  Conqueft  ;  and 
till  the  Reign  of  King  John,  that  if  they  had 
continued  at  that  rate,  the  greateft  part,  if  not 
all  the  Land  in  Eff£/#W,hadby  this  day  been 
i,  Monaftery 


Monaftery  Land.  But  in  King  Johns  time  they 
begun  to  Hack ,  and  in  the  ninth  of  H.  3 .  the 
M*gn*  Charta.  Statute  of  Mortmain  was  made ,  after  which 
you  will  find  but  few  Religious  Houses  fas 
they  were  called  J  founded. 

The  Ctftertian  Order  came  into  England, 
about  the  year  of  our  Lord  1 1x8,  and  in  the 
enfuing  Table ,  you  may  fee  how  well  they 
profpered,  that  in  (6  fhort  a  time  there  fhouid 
be  fo  many  of  the  greater  Abbeys  of  that  Or 
der  ,  but  it  fhouid  fecm  this  Order  began  fboner. 
See  Mcnatficon  Anglti. i.p.6c)£. 

The  Black  Canons  regular  of  St.  Amufline 
Stows  Survey  •  -  n  .  T      i         *  *  £        • 

of  London,       ^r^  came  into  England ,  as  Mr.  blow  fays,  in 
5>3ov  the  Year  i 108.  and  were  firft  placed  in  Tri 

nity  Church  within  Algate  ,  London.  But  I 
rather  think  he  is  miftaken  in  the  time,  for  I 
find  fome  Moniifteries  of  that  Order  before  that 
time :  However  the  enfuing  Catalogue  will 
inform  you  of  their  in  create. 

And  it  is  without  difpute  that  the  increafe  of 

Monafteries  ,  efpecially  thofe   of  priyiledged 

Orders,  tended  very  much  to  the  prejudice  of 

the  Secular  Clergy  that  had  the  Cure  of  Souls ; 

for  befide  the  Orders  that  were  priviledged, 

they  appropriated  all  the  Churches  they  could 

.  -obtain,  and  how  ill  they  were  ferved  a  man 

j,  may  in  fbme  meafure  obferve  that  perufes  the 

Statute  of  i  y  jR.a.  and  4  H.  4.   for  it  appears 

by  them  that  they  endowed  no  Vicarage  at  all 

upon  the  appropriating  Churches,orfb  meanly, 

Endowment  *f-  that  the  Vicars  could  not  lire  upon  them,  and 

Vicarages,        not  at  all  Hofpitality  pra&ifed.     And  therefore 

the  Parliament  of  England  which  has  always 

put  a  flop  to  the  ufurpations  and  exorbitances 

pf  Rome,  and  to  prevent  the  Religions  Houfes 

deftroying 
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deftroying  the  Church,  in  the  i  $th  year  of  the 
Reign  of  King  Richard  the  Second  made  a  **  R-*-rap.i 
Law,  7$# f  the  Diocefan  of  the  place  where, 
any  Church  'was  to  be  appropriated,  fljould  take 
care  the  Vicarage  faould  be  'well  and  fufficiently 
endowed  bepdes  a  portion  to  the  Poor-.  But 
this  Act  not  having  the  effect  was  defired  and  Palmers  RepI 
expected,  the  Bifhops  of  thofe  times  being  over-  *  '£• 
awed  by  his  Holinefles  Mandates  >  or  partici 
pating  too  much  of  his  qualitie?,  a  fecond  good 
Acl:  was  made  in  the  i^th  year  of  King  H.  4. 4  H-4-cap.i  r, 
v/hereby  it  was  enacted,  That  all  thofe  Apfro- 
priations,  that  wtre  madefince  the  former  Sta 
tute  "without  fuch  endowments  ,  were  declared 
to  be  void.  And  that  no  Religious  per f on  (that 
tsy  Monks  and  Friar sjfooutd  IK  mjde  Vicar  in 
any  Church  appropriated \  or  to  be  appropriated 
by  any  means  in  time  to  come ,  0yd  that 
no  Vicarage  flioula*  be  appropriated  by  thefe 
Statutes ,  and  divers  other  Statutes  cited 
in  this  'work  upon  federal  occ  rpms.  It  is 
eafie  to  guefs  what  opinion  they  had,  even  in 
the  times  of  Popery ,  of  thefe  People  called 
Religious  Men. 

I  have  now  made  too  long  a  digreffion ;  and 
will  therefore  proceed  to  the  Catalogue  I  prc> 
toifed  the  Reader, 


Z  i  fa 


An  Apendix  to  the  Third  Chapter  of 
the  Second  Book; 


'TpHere  was  a  Canon  made  by  Robert  Win- 
1  deify  Archbifhop  of  Canterbury  and  his 
Clergy  in  the  Year  I  305:,  whereby  it  was  de 
creed,  that  Omnss  &  finguli  paroebiani  integre 
&  fine  diminutions  decimas  inferius  annotates 
Ecclefiis  fuis  perfolvant',  fcilicet^decimam  la  ft  is 
a  primo  tempore  fua  novationis  tarn  menfe 
Augujti  quam  aliis  menfibus ;  Je  proventibus 
etiam  bofcorum  pannagiis  Sylvarum  &  cate- 
rartim  arborum  fivendanturi  1oyyariorum^  pif- 
catiorum,  flummum^  flag-norum^  arborum^  pe- 
corum^  columbaruWi  feminum^  fruftmm,  & 
bejiiarum  guarenarum ,  aucupitii ,  hortorum , 
cunilagiorum^  lan#y  lint,  vim  &  grant,  turba- 
rum,  in  locis  quibus  fabricantur  &  fodiuntur^ 
cygnorum^  caponum,  aucarum>  &  anatum,  o<vo- 
runi)  Thenetii  agrcrum^  apum,  mellis  &  cer#9 
wclendinorum,  venationum^  artifciorum^  nego- 
tialionum ,  ne c  non  agnorum^  vitulorum,  pul- 
Icrum^  tfjuorum  fecundum  eorum  'valorem ,  c^ 
cmnium  provintitum  rerum  aliarum  de  cxtero 
fatisfaciant  ccmpetenter  Ecclefiis  quibtts  tenen- 
tur9  nullis  expenjis  rations  praftationis  deci- 
iMantmdeduftisJeu  retentis^nifitantum  de pr#- 
ftatione  decimarum ,  &  negotiationum  ;  Quod 
Ji  monitionibus  fas  par  ere  contempferint,  per 
jujpenfionis)  excommunicationis  ,  c^*  inter -difti 
fententias  eos  ad  praftationem  decimarttm  bu- 
jufmodi  compellant. 

Thi? 
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This  Canon  being  a  Provincial  Canon  of 
this  Nation,  and  by  confequence  in  force  fb 
far,  as  tt  is  not  croft  by  the  Common  Law, 
Statute  Law  or  Cuftom  of  the  place.  I  thought 
fit  to  infert,  though  almoft  all  the  particulars 
therein  are  fpoken  to  in  their  proper  places,  . 

fave  that  I  have  not  met  with  dccima  viva-  ^  °   ™*r 
riorum  in  any   other  Canon  which  the  Glofs 
fays,  is  loca  in  c^uibus  pifces  pafcttntur  &  im- 
finguttntur,  and  fometime  it  is  taken  *  pro  loco  *  Sir  Henry 
ubi  ferte   includuntur ,   with  which  Sir  Robert  s 
Stapletons  Journal  partly  agrees  ;  but  what  ^ 
Tythes  are  to  be  paid  for  l^i'varies,  neither  the 
Canon   nor  Glofs  tells  us,  and  I  as  little  can 
give  you  an  account  what  Tythes  are  due  for 
Curtilage.  Themfii  agrorum  Wh.Lindwood  tells 
us,  is  Arborum  crefcentium  circa  agros  pro  clau- 
fitra  eorum  ,  which  by  the  Common  Law  of 
England  are  to  pay  no  Ty the  j  for  the  reft  I 
refer  to  the  proper  Chapters, 
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Cltrk  before  the  Church  becomes  litigious,  -i  i.  He  it  not 
bound  by  a  Verdict  in  a  Jure  Patronatus,i4.  An  Attion 
of  The  Cafe  lies  againft  him  if  he  admit  the  contrary 
C/<?r£,ibid.  Coparceners  prefent  fever ally ,  'which  Clerk  he 
wnft  admit,  1 6.  If  Joynt -Tenant s,or  Tenants  in  Common 
prefent  fever  ally, -what**  to  be  donejfo.  though  the  Church 
be  litigious  he  tnay  admit  either  Cltrk  at  his  peril,  i  3. 
What  Office  he  may  grant, and  for  what  far  m,io%  What 
Retorn  he  may  make  upon  a  Duplex  Querela,  i  3.  He  may 
grant  Copyhold  in  Fee,  1 08 .Vide  in  Church-Dilapidations^ 
Non-refidtnce&c. 

Burying  and  burying  places,  vide  in  Churches. 


CAnons  again  ft  Common  Law,  Ctt  Horns  or  'Prerogative 
are  void,  38,  ±45.     Which  Provincial  Canons  a^e  in 
force,  ^4^ 

Calve sJVool^  Lambs ^Pigs  ^Milk^  hew  the  Tythes  thereof  are 
to  be  paid,  and  the  Canon  for  the  payment  thereof,  10 1 . 
How  the  Tytbesef  Milk  and  Cheeje  are  to  be  paid^o^.. 
Sheep  not  kept  ^o  days  foatt  pay  no  Tythe,  ^C5^  When 
Cal<ves,Lambsi&c.  are  to  be  paid,  ?.c6.  How  to  be  paid 
where  federal  mens  Sheep  are  depafturedtogether^o.Haw 
where  they  departure  in  a  Ground  whereof  the  Parish  is 
notknown^oj.  How  Wool  ^Locks, Beltings  ^Neckings,  and 
the  Wool  of  Sheep  that  die  of  the  Rot  is  to  be  paid,  ib. 
Cathedraicum,  quid,  and  how  it  became  due,  136.  Not  tbg 
fame  with  Synodals,  132, 

Caveats,  and  the  ttfe  and  force  of  them,  I  3 

-Chancels,  by  whom  to  be  repaired,  and  how  to  compel  the 
re  pair  of  them,  337*338 

Capella  uncte  dicitur  &  quid,  I  ^  g.  The  federal  kinds  thereof  \ 
ib.  Free  Chappels  quid,  ib.  all  given  to  the  King,  I  ^4* 
Who  may  make  a  Free  Chappel,  ib*  Parochial  Chappel 
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whatfi).  How  to  be  repair e d,  and  by  whom  the  Cure  is  to 
-performed,  ibid*  The  Rector  of  the  Mother-Church  foatt 
have  the  Offerings  made  at  Chappels,  156.  How  it  may 
became  a  Church,  ib.  Who  foall  repair  Chappels  annext  to 
Mo^'jtr-Churches,  ib.  Private  Chappels  quid,ib.  ought  to 
be  cc  nfecrated,  I  <T  7 

Charges ',  To  'what  Charges  Parfons  and  Vicar 's,  &c.  are 
chargeable,  113 

Churches,  Undedicuntur,  133-    The  federal  acceptations  of 
tht  word  in  the  Scripture,!  34.  The  manner  of  founding 
them,\\).    Who  way  build  a  Church,  ib.    Where  a  Church 
wtufc  be  re-confecrated,!  3^.  Tbejeveral  parts  whereof  a 
Church  is  compofedfi*.  In  whom  the  Freehold  of  the  Church 
ir,ib.  Who  is  to  repair  Churches,  ib.   How  they  were  an 
ciently  repaired,  I  36.    How  the  money  is  to  be  taifedfor 
the  repair  of  Churches^o.  In  what  manner  a  Tax  is  to  be 
wade,<&cfo.  Ho-w  to  be  recovered,  ib.     What  to  be  done  if 
the  Parifhioners  will  not  make  a  Levy  for  the  repairs  of 
the  Church,  138.    How  to  be  relieved  again  ft  unequal 
AJJ'eJJments,  ib.     The  Landlord  is  not  affejj'able  towards 
the  repair  of  the  Church  in  refpeft  of  bis  Rent,  ib.    The 
Parfon  is  taxed  in  rejfieff  of  the  Land  he  holds,  ib.  The 
prejudice  by  omijjion  of  any  Landholder  in  a  Ta-x  towards 
the  repair  of  the  Church^i^.c.  The  Parfon  and  Vicar  arc 
free  from  Levies  towards  repair  of  the  Church,  ib.    And 
fo  may  the  Founder  be  by  Prescription,  ib.    Whether  the 
Inhabitants  within  a  Cbappslry  may  prescribe  generally  to 
be  free  from  Levies  to  the  repair  of  the  Mother '-Church^. 
Churches  united,bywhcm  to  be  repaired,!  4.1.  Seats  in  the 
Churches, by  whom  built,  and  how  to  be  repaired,  14.1.    In 
what  manner  to  be  built,  ib.    Who  may  build  Seats  in  a, 
Church,!^.    Who  fliatt  have  the  materials  of  Seats  pul 
led  up,  ib.    What  Authority  the   Parfon  has   concerning 
Seats,  and  who  may  dijpofe  thereof,  ib.  Where  they  may 
be  claimed  by  Prefcripticfj,l^A.    One  may  prefer ibe  for  a 
burying  pi  ace,  145-.   Who  wight  anciently,  and  who  may 

now 
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now  he  buried  in  tie  Church ,  ibid.  Nothing  to  be  paid  for 
burying  in  the  Church-yard,  ib.  But  in  the  Church  and 
Chancel^  46.  Where  one  of  common  right  may  be  bu 
ried,  ib.  Anciently  not  in  Cities,  ib.  Who  may  fet  up 
Tombs  in  a  Church,  Jb.  What  remedy  if  broken ,ib.  Who 
fray  not  be  buried  in  Church  or  Church-yard,!^].  Grave- 
ftints+Winding-foeets,  Tenants,  Arms,  &c.  In  whom  the 
property  is,  jb.  In  whom  the  property  of  the  Bells  and 
other  Ornaments  of  the  Church  are,ib\d>  Who  (ball  have 
an  Action  of  Trefpafs:  for  the  taking  them  away  ,  ib. 
How  the  property  of  Goods  may  be  changed  by  the 
offering  of  them  to  a  Saint,  ib.  Geods  may  be  given  to 
the  CLurch,  and  how,  148.  What  reverence  is  due  to  the 
Churches  and  Church-yards,  ib.  Sanctuaries  what ,  and 
when  taken  away,  ib.  Court  s, Fairs, Market  s^&c. Not  to 
b  eke  ft  in  Church  or  Church-yard,l^.The  punt  foment  for 
fghtivg  or  brawlingin  Church  or  Church-yard,'^.  The 
puni foment  for  ft r iking  or  drawing  a  Weapon  tlere,  lyo. 
De  fon  aflault  Demefhe  is  no  plea  to  a  Battery  begun 
there.,  ib.  7 he  punifoment  for  making  Arrefts  in  the 
Church  cr  Church-yfirdjb.  The  fever al  Officers  that  were 
in  the  time  of 'Popery  ^o.  Churchwardens  and  their  Du 
ties,  15-1.  By  whom  to  be  chojen,  15^.  Of  Side-men 
find  their  Office,  ib.  Sextons  and  Clerks,  and  their  Office, 
ib.  How  they  foall  be  elefted,  ib.  The  Parijhioners  may 
choofe  him  by  Custom,  i  ^  3 

Clergy  taken  away  in  Sacriledge.,  150 

Concubines  allowed  Priests,  and  in  what  manner,  1 1 7. 
Vide  Incontinence  and  Marriage  of  Yriefts ,  ib. 

Confirmation  of  Bifoops  Leafes,  in  what  cafes  neceffary,  97. 
How,  where  there  is  two  Chapiter s$>.  A  Leafe  confirmed 
before  the  Sealing,^.  After  the  death  of  the  Bifoop,  ib. 
Makes  federal  concurrent  Leafes ,  and  the  later  is  frft 
confirmed,^^.  Grant  to  the  King  confirmed  before  In- 
rolment,\b.  Who  is  to  confirm  Leajes  whtre  ^tis  necejjary, 
ib.  The  Parfons  Leafes  confirmed  by  the  Bifoop,  who  is 

Patron 
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Patron  alone,  ib.  A  Par  Jon  makes  a  Leafe  before  he  is 
Inputted,  which  is  confirmed  ,  yet  void,  ibid.  A  Leafe 
may  be  confirmed  for  fart  of  the  Land  or  Term,  i  oo. 
A  Par  [on  makes  a  Leafe  'which  is  confirmed,  and  after  Le 
is  deprived^.  The  Bifiop  and  Husband  of  the  Patronefi 
conprms,cp.\i&  operatur,  100.  The  Biflwp  and  the  Patron 
being  Tenant  in  Tail  confirms  and  dies,  quid  operatur,  ib. 
Patron  ufurper  confirms,  ib.  Patron  grants  the  next  A- 
voidance^  and  then  confirms  the  Leaje  of  the  Parfon,  ib. 
A  Parfon  Leafes  to  his  Patron,  which  is  confirmed  by  the 
Bifljop  ,  and  then  ajjtgned  over  by  the  Patron  ,  ibid. 
The  Bifhop  Patron  confirms  withont  the  Dean  and  C  hap- 
ter,  quid  operatur,  1  0  1  .  A  Pardon  made  a  Leafe  before 
the  Statute  of  I  3  El.  which  was  confirmed  after  ,  ibid. 
A  Prebendary  Leafes  ,  and  recites  that  it  is  done  by  the 
Bijhops  confent  who  is  is  a  Wttnefs  to  it^o.  LeJTee  grants 
a  Rent  charge,  which  is  confirmed,  109.  Par/on  Leafes, 
the  Leffee  grants  Annuity,  and  in  a  Writ  of  Annuity  the 
Bifoop  and  Patron  are  frayed  in  Aid  ,  and  Verdict  and 
Judgment,  quid  operatur,  ibid. 

Composition,  vide  Real  Compofition. 

Conjecration  of  Churches,  by  whom  to  be  done,  134.  An& 
when  to  be  Re-confecrated,  ibid.  Vide  in  Churches  and 
Chappels. 

Copy  -hold,  if  it  Ef  cheat  to  the  Parfon  and  Lord,  he  may 
grant  it  in  Fee,  109 

Conveyances,    By  what  Conveyances  Tythes  may  be  pajf, 


Corn,  The  Tythes  thereof  how  to  be  paid,  1  89.  Of  Rakings, 
190.  Of  Green-  corn  cut  for  Beajts  of  the  Plow  or  Pail, 

191 

Cuftom,  Of  what  force  in  Ty  thing,  1  14,  1  1  7.  Custom  De 
non  decimando  where  good,l  1  6.  To  pay  Tythes  of  things 
not  Tithable,  ib. 

A  a  Difference 
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D 

Difference  between  it  and  Prefer  iption,  116.  How  far 
the  Canonifts  allow  of  Cuftom,il  7.  Cuftom  to  fay  lefi 
than  the  true  value  of  the  Tytkes,zo$.  Cuftoms  confirmed 
by  Aft  of  Parliament)  2,18,119 

Deprivation  and  Deposition  what, $o.  In  what  Courts  it  may 
be  done$l.  For  Wafte  or  Dilapidation,^  ^.For  Simony, %o. 
For  Non-conformity^^.  For  not  reading  Commoner  ay  er 
within  two  months  after  Induftionfi'L.  To  maintain  any 
Doctrine  repugnant  to  the  Thirty  Nine  Articles,  ib.  For 
Crimes  Ecclejiaftical  and  Civil,  ib.  For  difobedience  to  the 
Ordinary,  81.  For  taking  a  fecond  Living,  83.  For  a 
Prieft  to  marry  was  Caufe,  ib.  Deprivation  Ipfo  fa&o 
<]uid,ib.  For  being  a  Common Drunkardfil.  For  not  uflng 
the  Commoner s*yer,  and  not  adminiflring  the  Sacraments 
according  to  /V,8x.  Mi  fere  ants, Infidels, Her  etisks,&c.  are 
deprivablefi*.  Slaves,Villains,and  Illiterate  perfons,  ibid. 

Debt  upon  the  Statute  of  x  E.  6.  by  and  againft  whom  it 
//>/,gi6.  The  form  of  the  Declaration,  ^18.  What  Plea 
lies  in  it,^^o.  What  Evidence  is  necejjary  for  Plaintiff 
and  Defendant,  ib.  Verditt  and  Judgment  is  good  there- 
in,  9^5 

Dignities  Ecclefiastical(ya\&,  48 

Dilapidations ^,quid,  7^.  A  Canon  againft  them,  74.  What 
remedy  againsj  them,  75-.  Cauje  of  Deprivation,  76.  A 
Prohibition  lies  againft  a  Bifljop,  and  to  prohibit  wafte,  ib. 
An  Act  of  Parliament  to  avoid  fraudulent  Conveyances 
wade  to  defeat,  the  remedy,j%.  An  Attion  upon  the  Cafe 
lies  at  Common  Law,  ib.  How  the  Damages  recovered 
may  be  difpofedofjb.  The  Trees  in  Church-yards  not  to  be 
cut  but  in  Jpecial  cafes,  70 

Donative  quid, 1 67.  A  Parifli  Church  may  be  a  Donative, 
164.  How  it  may  btcome  prefentative,\b.  Who  may  be 
Founder  of  a  Donative,  ib.  A  Quare  iippcdit  lies  of  a 

Donative^ 
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Donativefoid.  Within  what  Statute  it  is,  ib. 

Duplex  Querela,  In  what  Cafes  it  lies,  and  what  return  is 

good  upon  it, I  3.   Within  what  time  te  be  f tied,  14 


xchequer  has  Jurisdiction  of  Tythei,  3  34 

Excommunication  Ip fo&£to,    whether  without  Sen 
tence. 

F 

Arms  not  to  be  taken  by  Spiritual  fsrfcns,    but  in  parti 
cular  Cafes,  in.    A  Parfon  may  not  farm  another s 
Parfonage,  Hi.    May  not  keep  a  Tan-houfe  or  Brew- 
houfe,  ib 

Ferae  nature.  No  Tythes  due  for  Birds  or  Beafls  ferce  na 
turae,  109 

Fees  ;  What  Fees  are  due  by  the  Canon  for  Inflitution  and 
Induction,  5-3.  What  danger  a  Clerk  incurs  that  pays 
greater  Fees  than  are  due'by  Cuttomtfi.  No  Fees  are  due 
or  c#n  be  due  for  Orders,  543^^. 

Firft-fruits  quid,  114.  Why  Vicarages  are  highelr  charged 
than  Parfbnages^j.  The  Antiquity  of  them,  64 

Fiflj,  Vide  Feras  naturae 

Fowls  Doweflick  ;  What  Tyties  fiatt  be  paid  of  them>  zi  3 

Fowling,  vide  Hawking. 

Fruits,  vide  Seeds, 

G 

fRave-ftcnes,  vide  In  Church. 
H 

A  T;  How  to  be  paid,iyo.  In  Orchards  ,ib.  Graf  cut 

in  Meadows  for  the  Beafls  of  the  Plow  and  ?ail,lyl. 

Of  Head-lands, Balks ,&c.  190 

A  a  %  Herbage 
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Herbage,  The  Cation  for  #,198.    Who  frail  pa}  it,  ib.   Not 

for  ^Saddle  Horfes,  199.      Nor  for  Beafts  of  the  Plow  or 

~Prf//,l98.  Nor  for  Beafts  Ferae  Naturae,  1  99.  What  frail 

be  dene  where  a  Ground  is  eaten  with  mixt  Cattel,  aoo. 

For  what  Catt  el  Herbage  is  due,  ibid 

Honey,  vide  l?m. 

g^  Hawkivg,Fifohig  and  Fowling,What  Tythe  is  Jtte 
thereof^  2.1  ^ 


"I 

.1 


Ncovtivevce,  How  puni  fable  in  the  Clergy  -,n  8,dta  Vide 


Indicavit  /*/  */  theCommon  Law,  And'  in  what  Cafes,   312. 
,  ibid.    /»  2^/rr  Csr/fj  it  lies  at  this  day, 


.  Net  till  after  Libel,  ib.  The  form  of  the  Writ  not 
tihtred,  ib.  //  lies  of  Offer  ings  $>.  By  whom  ^14,.  The 
wanner  of  proceeding  in  it^  I  8.  When  the  matter  ftiatt  bs 
remitted  to  the  Spiritual  Court,  313.  The  form  of  the 
Writ-,  ib.  TLu^  Writ  lies  of  a  Vicar  age  ^  l^arfonage^  Pre- 
bcnd&c.  ibid.  Who  fljall  have  />,  ib. 

Induct  ion.  How  to  be  made,  6.  Who  may  malie  />,ib.  What 
is  to  be  dene  after  ;>,  7 

Institution,  In  -what  mamier  to  be  made,6.     It  may  be  done 
out  cf  the  Di'jcepjfo.  the  virtue  of  it,  6,7 

Jure  Patronams,  In  what  Cafes  it  is  necejjary,!  o.  Whether 
the  Btyoj  be  bound  to  fite  at  his  own  peril,  1  1.  It  may 
be  (ued  though  the  Church  be  not  litigious,  ib.  The  man 
ner  of  proceeding  therein  ^14.  The  points  in^uirable  in  it, 
1  5-.  How  the  Verdict  is  to  be  taken  in  it,  1  6.  Quid  ope- 
ratur  by  the  Ver  &&$&&.  If  the  Jury  refuje  to  give  their 
i'e7Y//<^,cjuid  fieri,  16.  Who  may  hold  it,iy.  The  Bifljop 
himfelf  miy,  17.  If  the  CommiJJioners  neglect  their 
Ptf/kc,cjuid  fieri,  ib.  The  Verdict  in  it  is  not  obligatory?  ib. 
At  whofe  Costs  it  is  to  be  fued,  1  1 

,  vide  Rtcovery  ,  The  Spiritual  Court  hath  Ju- 
in  SiKnny,  Ji.     In  matters   of  Deprivation, 

Depo- 
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and  Resignations,  80.  For  Mortuaries,  291. 
Confirmed  by  federal  AcJs  of  Parliament  at  to  Tythes, 
303.    Where  the  Temporal  Courts  have  Jurifditticn  of 
.  Tythes^oi.    And  where  the  Spiritual,  ib.  Where  Tithes 
were  anciently  determinate,  z  g  r 

K 

KING,  If  a  Simonift  dies  pojjetf',  the  King  fcaU  net 
lofe  the  Trejentation^y.    The  King  may  prefect  upon 
a  Simonaical  Contrary   though  he  cannot  be  guilty  of  it, 

T 

JL-sAmbs,  vide  Calves. 

Lapfe  incurred  to  the  Bifoop  and  the  Patron  prefents,  8 
If  the  Bificp  may  let  a  litigious  Church  lap  ft,  1 1.  Where 
by  the  taking  of  a  fecond  Bent; fee,  20.  From  what  time 
the  fix  Months  fiatt  commence,  7.  And  how  to  be  ac 
counted,  7 
,  What  Leafes  may  be  made  by  Clergy-men,  8  5*.  At 
Common  Law,  86.  By  the  Statute  of  ^xH-S.  ib.  What 
quality  fuch  Leafes  muft  have  ,87.  They  wuft  be  in 
Writing  indented fo.  Mtift  commence  from  the  makw^lb. 
The  old  Leafe  mitffi  expire  within  a  year,  ib.  There  muff 
not  be  a  double  Leafe^o.  What  things  may  be  Lea  fed  y  ib. 
91.  Not  an  Advowfon,  88.  It  mitft  be  of  Lands  ufually 
letfo.  The  ufual  Rent  muft  be  referred,  ib.  -  Muft  not  be 
without  Impeachment  of  Waft,  89.  Parfons  and  Vicars 
are  exceptedinthe  Statute  of  5-1  H.  8.  ib.  Bifiops  are  re- 
flrained  by  I  Eliz.  90.  Where  fuch  Leafes  fljall  only  be 
voidable^  ib.  The  I  of  Eliz.  is  a  private  Atf',  9 1 .  Con 
current  Leafes  by  Bifliops  where gcca1,  ib,  By  others,  and 
when  they  may  be  made^  93.  Who  is  to  confirm  them,v\dz 
Confirmation.  They  cannot  be  for  Li-vet,  nor  upon  a  Life, 
98.  In  what  Cafes  Deans,  Prebends,  &c.  are  refrained 
by  15  Eliz^x.  Parfens  and  Vicars  are  retrained  by  it, 
9  ^.  Where  upon  a  concurrent  Leafe  the  former  muft 
determine  within  Three  years,  ib.But  wtfofir  Bi^ops,^ 

A  a  5  Where 
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Where  a  Parfons  Leafe  foall  be  void  by  Non-refidence,y^ 
Whether  it  jball  be  void  again fi  him/elf,  I  o  3.  Houfes  in 
'Corporations,  how  to  be  Leafed,  9^.  Not  in  Reverfan,ib. 
What  Leases  by  Bifliofs  and  Archbifoops  are  good,  86.  By 
Deans,  Prebends  and  Coll  edges  ,  in  'what  cafes  they  are 
goodfi"].  From  'what  time  to  commence  fo.  Farjon  Leafe  s 
and  Reftgns,lo^.  Par/on  Leafes,  the  Leafe  is  confirmed, 
and  then  he  becomes  Non-reJident^loi.  Bonds  and  Cove 
nants  for  future  Leafes, in  'what  Cafes  they  are  void,  1 05% 
And  Promifes,ib.  In  what  manner  Colledges  and  Hojpi- 
tals  may  Leafe,  1 06".  Where  a  Leafe  fhatt  be  good  though 
a  former  be  in  being,  9 1 .  The  former  Leafe  furrendred 
between  Sealing  of  the  new  Leafe  and  Livery  of  Seijin^ 
ibid.  Lands  ufually  fet  together  divided  into  Jeveral 
Leafes  and  Rents  apportioned,  88 

Litigious  \  Where  a  Church  frail  be  f aid  to  be  Litigious,  10. 
How  many  ways  a  Church  may  become  Litigious  ,  II. 
Where  it  may  become  Litigious  by  a  Jure  Patronatus,  ib. 
Where  after  #  Jure  Patronatus,  ib.  The  Btflwp  may  admit 
either  Clerk  without  a  Jure  Patronatus  at  his  peril,  14, 
Vide  Jure  Patronatus  and  Lapfe. 

London ^  HowTythes  are  to  be  paid  there,  zc^  3.  How  anci 
ently,  ib.  The  Decree  abridged,  194,  &c.  L*fcs  put  upon 
the  Decree,  5108 

M 

MArriages  of  Priefts  forbid  by  fever al  Canons,  1 14. 
VrofceuteAjky  whom  and  how,  115-.  John  de  Crema 
that  projecuted  this  matter  taken  in  Bed  with  a  Wench, 
ib.  How  for  bid  by  the  Apojiles  Canons, ll^  Made  Felony 
to  ufe  their  own  Wives,  or  to  keep  them  company,  1 1 8. 
After  this  was  mitigated,  119.  To  affirm  a  tfneft  might 
Marry  made  Hercfie  and  Treafon,  ib.  All  Law  agamtt 
their  Marriage  repealed,  and  their  Children  legitimated, 
1 1 9,1  zo .  That  Aff  repealed,  and  at  lap  revived,  1 10 

Milk 
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vide  Calves. 

Milnes  ',  Whether  any  Tythes  are  due  from  them  ,  and  of 
what  kind,  2.  i  o 

Modus  decimandi,  vide  Prefcriptioft, 

Monastery  Lands  ,  In  'what  cafes  freed  from  Tythes,  zyi. 
How  many  ways  they  may  be  discharged,  ^76,&c.  What 
Orders  were  freed  from  the  payment  of  Tythes,  i^i..  In 
' 


what  cafes  the  lejj'er  Abbeys  may  be  free  ^j  6.  Not  of  Lands 
furchafed  after  nl^.  177.  By  Real  Compofitton,  168. 
By  Bulls,  17  ^.  By  perpetual  unity,  a/  8.  What  foall  be 
{aid  a  perpetual  Unity,  and  the  qualities  of  />,ib.  Whether 
Lands  that  came  to  the  Crown  after  2  i  H.8.  can  bs  freed, 

180 

Mortuaries  quid,  and  where  due,  189.  They  are  only  by 
.  Mortuaries  by  Bifiops  to  the 


CuHom^i.  Mortuaries  by  Bifiops  to  the  King^mA^y?,. 
Their  fever  al  appellations^.  In  Che  Her  of  a  Prieft,  ib. 
The  Statute  for  payment  of  them,  xjo.  ^Provincial  Ca 
non  for  them,  2-89 

N 

NE  admittas,  In  what  cafes  it  lies,  l  5 

Notice  of  Reftgnation^c.  where  requijite,  and  how 
tobegiven^  9 

Ordinary,  vide  Biftop. 
Ornaments  of  the  Church^  vide  Church. 


Parliaments  of  England  restrained  the  Topes  power,  ir 
"Pardon  of  Simony  the  effect  of  it,  yo 

Parfon,  Who  may  be  fo,  l,&c.  He  mufl  be  a  Trieft  in  Epif- 
ccpal  Orders,^.  He  muft  fubfcnbe  before  the  Bifoop  the 
Ingagement,  and  have  a  Certificate  of  it,  ib.  He  mufl 
read  the  39  Articles,  and  how,  56.  He  mnft  declare  his 
affent  thereunto,  and  in  what  manner,  ib.  The  danger  if 
he  fail  in  any  Circumftances,  57.  Thofe  things  muft  be 
A  a  4  repeated 
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repeated  ufon  taking  a  new  Living^  ib.    Good  advice  to 

ihem^.    Of  what  Age  a  Parfonwuft  be  55-,  60.  Who 

may  be  Parjcji  of  a  Living  of  $o  l.per  ann.  in  the  Kings 

Books ,60.   Hemuft  be  conformable r,  6 1 .    Jf$e»,  *W  £0u> 

oft  he  mu ft  ufe  the  Common  Prayer,6l.    Before  every 

Leflurejb.  The  penalty  for  ufing  other  forms  fa.  Hemuft 

toot  maintain  any  Doftrine  again  ft  the  39  Articles,  6%. 

What  he  rfiuffi  do  before  and  after  Institution  and  In- 

duttion,  6 1 

Tarfonage  or  Reftory  what ,  15*8.    Whereof  it  confifts,  ib. 

fettielofials}  Quid  &  ubi  dedir,  ;i^ 

Permutation,  quid,  167.    The  form  of  a  Conditional  Refig- 

nation  ufon  a  Permutation,  ib.    The  Vroteftation^  1 68.  If 

either  Incumbent  upon  a  Permutation  be  put  out  he  may 

re  fair  to  his  own  Living  again,  1 69 

Terjonal  7)^.r,quid,  and  in  ivbat  places  due,  2.bx 

Pigs,  vide  Calves. 

P/«rrf//>/>j,quid,l7.  Canons  againfl  tlem,\%>  The  mifchiefs 
that  attend  them,  ib.  The  acceptance  of  a  fecond  Living 
makes  the  firft  void,  3,0.  As  to  the  Patron  without  Sen- 
fence  declaratory^,  feut  not  to  laffe  without  notice,lo,i,l. 
The  Aft  of  Parliament againft  Pluralities ^.  Which  {hall 
be  f aid  a  Living  of  8  1.  per  ann.  ibid.  That  a  Parfcn  not 
Qualified  may  have  a  flurahty,  15.  Who  is  qualified  by 
fervice  to  have  a  plurality  jb.  And  who  by  birth^^.  And 
who  by  dignity,  ib.  He  that  takes  a  Plurality  muft  have 
a  Testimonial,  l^.  How  to  proceed  in  the  taking  a  Plu 
rality^.  The  firft  is  void  by  Institution  into  the  Jecondjb. 
Which  Chaplains  are  qualified ,  where  there  is  above  the 
number  allowed  by  the  Statute  retained,  27,  xc).  The  Ma- 
fier  dies  before  the  Chaplain  is  preferred^.  The  Miftrefi 
marries  and  becomes  a  Widi,w  again  fi>.  Qr  marries  under 
her  Degree,^.  What  Livings  and  Preferments  make  a 
Plurality,  19.  No  body  can  have  a  dcuble  capacity  to 
(jualifie,  ib.  Chaplains  retained  by  the  Son  in  the  Fathers 
life  time  are  not  qualifiedj&.Matfer  difch»rges  his  Chap 
lain 
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lain  before  he  is  preferred,ib.One  qualified  is  inftituted  into* 
the  fecond  before  a  Difpenjation,  19.  The  King  cannot 
difonce  -with  this  Lawjb.  Induced  into  a  fecond  Living 
and  does  not  read  the  Articles,  ib.  A  Clerk  qualified  is 
made  a  Bijhop,  his  qualification  ceafes^o.  Where  Union 
foattmake  a  Plurality ,  ib.  A  Vicar  made  Varfon  of  the 
fame  Church,  or  e  converfb,tb.  Of  another  Reflory  in  the 
fame  Church,  31.  The  ill  ef'etts  of  taking  Diffenfaticns 
from  the  Pope ,  and  giving  it  to  the  Nobility,  31,  How  many 
qualifications  there  are  in  England,ib  In  Margin,of  what 
Livings  Pluralities  were  Originally  allowed,  ib.  In  what 
Cafes  the  Canonifts  allow  of  pluralities,  1 8.  None  may 
have  two  Preferments  iv  one  Church,  1 9.  Reafons  why  the, 
Nobility  fliould  wave  this  Prerogative  of  qualifying  for 
Pluralities,  3  z 

Pope,Several  ABs  of  Parliament  to  reftrain  bis  ufurpations, 
II  .Charged with  a  damnable  Cuftom  in  the  Court  of  Rome 
to  ufe  extortion,\b.  Charged  with  the  like  by  a  Council,  ib. 
Priefts,Whomay  be,  and  at  what  Age,  (So 

'Prescription  and  Modus  decimandi  quid,  and  why  the  Eccle- 
Jiaflical  Courts  reject  Cuftoms  and  Prefcriftions  tc,  the  da 
mage  of  the  Church,  z4^.  How  Vrefcription  and  Cuftom 
differ,  14.6.  Confirmed  by  Parliament,  xjo.  Prefer iption 
Demodo  decimandi,  ib.  Juftifiedby  Reafon,  146.  Wbo 
may  frefcribe  in  Non  decimando,2,jc.  And  who  in  Modo 
decimandi,ib.y^  Modus  to  do  two  things, and  one  fails,i^. 
For  Houfes  where  good^^.  What  Prefcripiions  are  good, 
ib.&c..Fcr  Wool  and  Lamb  where good^^.For  Corn,i^m 
For  Wood  fit.  For  Calves  and  Milk,  ib.  For  Eggs,  ib.  For 
Land  in  lieu  ofTythes,i^6.  For  Headland  and  Balks  fit 
For  5^,15-7.  For  Herbagefa.ForFewelfi).  For  Parks* 
±58.  To  fay  the  Vicar  for  Tythes  due  to  the  Parjon,^^. 
How  a  Modus  decimandi  may  be  daitroyed,  16  r.  Fn-m 
what  time  Prefcriftions  Jhatt  commence,  i-j*.  IIcw  Pre- 
fcriptions  fiall  be  proved,  a  pofteriore,  and  practice 
fince,  iS6 
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Prefentation,  The  form  thereof,^.  How  to  be  proceeded  on,*f. 
What  time  the  Patron  has  to  prejent,  9.  Where  his  Clerk 
is  refufed  for.  jit  ft  caufes,  *j 

'Priviledge  of  the  Clergy ,  they  may  not  be  compelled  to  ferve 
in  Temporal  Offices,!  10,1  14.  Are  not  bound  to  appear  at 
the  Sheriffs  /w#,1 13.  They  are  not  to  be  Arrefted  infome 
cafes,  1 11,1x5:*.  Not  to  be  difturbed  whilft  doing  Divine 
Service,  lio.  Not  to  fay  Toll,  I ll.  Nor  Pontage, 
Murage,&c.  111.  May  Jite  in  the  Ecclefiaftical  Court  for 
Batteries  on  their  perfons,  119.  The  Collector  of  Tenths 
may  not  disturb  them,!^.  Their  priviledge  in  Criminal 
cajes,  1 14.  Freed  from  purveyance, 1 1$.  Not  to  be  amer 
ced  for  their  Church  Livings,  ilj.  No  Execution  may  be 
ferved  on  the  Goods  of  the  Church,  ib.  Their  Vriviledges 
confirmed  by  federal  Acts  of  Parliament,  1 16.  What  Pr/- 
viledges  they  pretend  to  by  the  Canon  and  Civil  Law,  ib. 
&c.  And  what  Priviledge  they  have  in  ground  where 
the  Tythes  grow,  1 1  o 

Procurations  quid,  where  due  and  how,  150.  Not  to  the 
Arch- Deacon  when  the  fiijhop  vifits,l  51,153  ,&c.  How 
many  Servants  are  allowed  the  Victors,  15^ 

Trohibitions,  Sur  modus  decimandi,  513.  For  freeing  Mo* 
naftery  Lands,  ib.  Where  the  Suit  is  for  the  Tythe  of 
things  not  Tith able,  ib.  For  matter  triable  at  Law,  310. 
Eecatife  tfye  Spiritual  Courts  proceed  againft  Law  and 
Reajon,ib.  Mutt  prefent  a  Copy  of  the  Libel,  3 1 1 .  In 
what  Cafes  the  Suggestion  mup  be  drawn  up,  313.  In 
what  Cafes  a  Prohibition  is  peremptory,  311.  How  to  be 
fr of ecuted,  311.  Where  it  lies  after  a  Consultation,  313. 
Where  a  fpecial  Consultation  Jball  be  granted,  ib.  In  what 
Cajes  the  Suggestion  is  to  be  proved  within  fix  Months, 
313-  How  the  fix  Months  muft  be  accounted,  504. 
The  benefits  and  damages  Prohibitions  introduce,  313. 
How  to  profecuts  and  defend  Prohibitions,  ib.  In  what 
Cafes  it  is  grant  able  after  Sentence,'  ib. 

Property,  Where  the  property  of  a  mans  Goods  ft  all  be  taken 

away 
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away  by  the  offering  them  to  a  Saint  by  a  Stranger,  148. 
And  in  what  Cafes  he  may  takefucb  Goods  again,       ib. 


Q 


Uare  Incumbravit,  Where  it  lies,  j  5 

R 

JLV  Eal  Compofition  o^,andthe  effetts  thereof,    ^6%,&c. 

Recovery,  In  what  Courts  Tythes  were  anciently  to  be  reco- 
vered^Qo.  In  'what  Cafes  the  Spiritual  Court  hath  Ju- 
rifdiftion  concerning  Tytbes,  301.  And  in  what  Cafes  the 
Temporal  Court  hath  Jurifdiffion,  3  1 1.  Where  the  Spi 
ritual  Court  hath  net  Jurifdittion,  301.  The  Spiritual 
Jurifdiction  confirmed  by  the  federal  Affs  of  Parlia 
ment,  303,  &c.  The  remedy  where  tbe  Spiritual  Courts 
are  not  obeyed  before  Sentence,  307.  The  remedy  for  dij- 
obedience  after  Sentence ,ib.  2,  E.6.  extends  only  to  Predial 
Tythes,^ll.  Qbfervations  on  tbe  Statute  of  ay  H.  8, 3  07. 
And  on  the  Statute  of  31  H.  8.  309.  Upon  all  the  Sta- 
tutes,ib.  Vide  Exchequer,  and  in  Jurifdiction,  antea. 

Refidence  is  Jure  divino,lo.  Non-refidence  was  not  heard  in 
the  Weflern  Church  of  700  years  after  ChrisJ,  63.  An 
Aft  of  Parliament  again  ft  Non-re fidents,6^.  The  end  of 
that  Law,66.  Who  may  by  that  Law  be  Non-refident,(&. 
A  Pluralifts  Maffier  dies,  he  may  not  be  Non-refident,6c). 
How  Bifhops  may  be  compelled  to  Refidence,  ib.  Where  a 
Tarfons  Leafe  Jhall  be  avoided  by  it,  94, 103.  In  what 
Cafes  he  may  demife  and  be  Non-re fidtnt,  94,  95*.  Tbe 
penalty  for  Non-refidence ,  and  how  to  be  recovered ,  6$. 
Complained  of  in  Parliament, 6  4.  The  damage  the  Church 
fuffers  by  the  Non-refidentsfo.&c.  The  King  may  feife  of 
tbs  Temporalties  of  a  Bifoop  for  Non-refidence,  70.  The 
form  of  the  Writ  of  Seifure,  ib.  Tbe  Epiftleof  Pope  Da- 
mafts  figrinft  Biflwps  Non-refidence^  7^ 

Refignor 
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Re/ignation,  To  whom  to  be  made, 

It  may  be  to  the  King,ib.  The  fever al  words  of  a  Rejig- 
nation,\6~l.  It  may  he  to  a  publick  Notary,  or  in  his  pre- 
fence,  or  by  proxie,\b.  It  may  be  upon  Condition,  ib.  The 
form  of  it  upon  a  permutation^  ib. 


O  Eat s  in  Churches,  vide  Churches. 

Scire  fac.  In  what  Cafes  the  right  of  Tithes  w*s  dstermina- 
ble  in  them,andhow  taken  away,  ^$ 

Seeds,  Fruit,Matt,Bees,  How  to  be  Tithed,  ao8,&c. 

Simony  quid,  3  5.  Canons  again ft  it,  34.  The  little  eff eft  of 
tboje  Canons,  and  the  reafon,  35-.  The  difference  the  Ca- 
nonips  make  between  Simoniacus  and  Simoniace,  36.  An 
A&  of  Parliament  again  ft  it*  ib.  The  penalty  upon  the 
forrupt  Patron,^.  Where  be foatt  loft  bis  ¥refentation,^6. 
The  Clerk  not  pri'vy ,  where  he  flail  be  difabled,  59. 
What  Contracts  flail  amount  to  Simony,  4x,  47.  Bonds 
for  Rejignation  foall  not,^ .  Examinablt  in  the  Spiritual 
Court,  5-1.  Advice  again  ft  Bonds  for  Rejignaion,  46. 
Who  may  take  advantage  of  ^,49.  In  giving  above  the 
due  Fees  for  Inftitution,  ^i*  For  Resignation  upon  Ex- 
cbange,ib.  For  corrupt  giving  Orders  or  Lictnfe  to  Preach, 
5^.  A  Canon  againp  this,and  what  Fees  are  to  be  taken, 
59.  How  the  Penalties  are  to  be  recovered,  ib.  The  effect 
of  a  Pardon  of  Simony,  5-0.  What  Contracts  are  not  Si- 
moniacal,  47.  Who  are  within  the  Law  agamft  Simony, 
48.  Not  where  the  Contratt  is  not  executed,  49.  If  a 
Simonift  die  in  poj]eJJion,theKing  foall  not  lofe  his  Prefent- 
tnentsjb.  There  may  be  Simony  and  the  Matron  and  Clerk 
bothfree,^o.  The  EC clefia ft ical  Courts  have  the  power  to 
examine  it,  faved  in  the  Stat.  5" I 

Synodals,  Quid  &  ubi,  &  cui  dtbet,  a;  i,&c. 

Spoliation,  Quid  &  ubi,  a  1 6 

Tenths, 
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TtSttfa  quid,  ubi  &  cui  debet,  1.1%.    What  remedy  ih* 
Succejjor  has  for  the  Arrears  in  the  time  of  his  Prede- 
cefforsj  ^^9 

Tythes,  Quid  &  quotuplex,!/^.  Majores^uid,  177.  Mino- 
res  quidjib.  quo  jure  due,  178.  70  'whom  due,  179.  Tfo 
Parochial  Right  when  it  commenced?!  80,  ?F/&0  //  ca fable 
of  theminfernancy,l%$.  Due  to  the  Rector  prima  facie, 
186.  Extraparochial,  to  'whom  due,  ib.  A  Parfon>  &c. 
may  have  a  Portion  in  another  Pariflijb.  To  'whom  due  in 
f  articular  Cafes^i  87.  To  'whom  due  in  the  Vacation,  1 8  8. 
If  Parfons  and  Vicars  ft  all  fay  each  to  the  ether  y  1 8  8. 
Tythes  may  belong  to  a  Chaff  el  Jo.  Of  'what  things  duey 
1 89.  Of  what  not ,  li  J.  What  Priviledge  the  Parfon 
has  in  the  Lands  'where  they  arife>  izo 


Vicarages,  Of  their  Indowments  before  and  within  me- 
mory,l<)<).  How  to  be  expounded,  ib.  Indowed&e.  Al- 
teragio  expounded  to  extend  to  fmall  Tythes,  1 60.  De 
rainutis  decimis,  and  ex  founded  to  Wood,  ib.  Corn-Lands 
fowed  with  Woad,  Saffron,  &c.  ibid.  The  Vicar  Jhall  not 
ha've  Tythes  of  the  Glebe  of  theParfon,nec  e  converlb,ib. 
How  tie  Indowment  of  Vicarages  was  introduced,  161. 
How  they  may  be  re-united  to  the  Parfonages,  161*  In 
what  Cafes  they  ought  to  be  inlarged  out  of  the  Parfo- 
nage,  ib.  The  Parjon  fljallfiee  the  Vicar  from  In  cum- 
brances,  165.  How  they  may  be  tUJJolved  and  re-unit edy 

Vifitations  and  matters  concerning  them, 

Voidance,  vide  Simony,  Pluralities,^^ 

Ufurptrion,  A  Caution  to  avoid  ity  i  3 

Winding^ 


w. 
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Inding-Sheets,  vide  in  Church. 

Wood-,    A  Canon  for  the  payment  of  Tithe-Wood 

Complaints  against  it  in  Parliament  7  ibid.  Limtfa~ 
tion  by  the  Statute,  ibid.  Which  'was  a  Declaration  of 
the  Common  Law,  ib.  Questioned  if  an  Aft,  and  vin 
dicated^.  Sylva  c^dua  quid,  1 94.  What  fliall  be  fatd 
great  Wood,  ib.  Of  what  Wood  Tythes  fjallbe  paidylyj. 
Of  Nurfertes,\b.  Of  Toppings,  ib.  Of  Bark,  196.  Not 
of  Dotards,  ib.  Where  due  if  great  and  fmall  Woods  be 
wixtjb.  Who  fyall  fay  it  the  Buyer  or  Se lie r,ib.  Prefcrip- 
tion  in  non  decimando,  'where  it  is  good^l*)*].  How  to  be 
faidfo.  Where  due  of  Wood  that  is  grutfd^  ib. 

Writs  Mandatory  for  the  payment  thereof; 

Wool  and  Lambs^  How  the  Tythe  thereof  is  to  be  paid ,  101+ 
Where  Sheep  fljift  Pafture  from  one  Parijh  to  another ^.06. 
There  flail  be  no  Tythes  paid  in  thofe  Parities  -where  they 
are  kept  lefs  than  30  day s,iol).V\fay\usjnCalfves before. 


A 


'A  Lift  of  tlofe  Reverend  Judge s,  and  other  Worthy  Perfons 
of  tie  Inner-Temple ,  "that  have  comwwicated  their 
Learning  for  the  fublick  benefit  of  the  Profejjors  of  the 
Law. 

THe  L.  High  Chancellor  Finch,  I  Kelway  a  Bencher,  his  Reports. 
his  excellent  Table   to  Sir     Mr.  Perkins,  his  excellent  Book  of 
Henry  Hobarts  Reports.  :       Law. 

Mr.  Juftice  Littleton  ,    his  excellent 


Tenures . 

Sir  Edward  Coke  Chief  Juftice  firft 
of  the  C.5.  and  after  of  the/C  B. 
Thirteen  Books  of  Reports,  his 
Four  Books  of  Inftitutes;his  Book 
of  Entries,  his  Copyholder,  and 
his  Book  of  Bayls  and  Mainprize, 
and  his  Reading  upon  Fines. 

Sir  Edmund  Anderson  Chief  Juftice 
of  the  Common  Pleas,  Two  Vo 
lumes  of  Reports. 

Sir  John  Paugkan,  Chief  Juftice  of 
the  C.5.  his  Arguments. 

Sir  Roger  Man-wood^  Chief  Baron  of 
iheExcheyuer,  the  Forreft  Laws. 

Sir  George  Crook,  one  of  the  Judges 
of  the  B.R.  Three  large  Vo 
lumes  of  Reports. 

Serjeant  Rolls,  Two  large  Volumes 
of  Reports  in  Common  places. 

Sir  John  Bridgwan,  Chief  Juftice  of 
Chefler9  his  Reports. 

Sir  John  Dxvies  his  Irifh  Reports  , 
and  his  Learning  upon  Impofi- 
tions,  and  Tunnage  and  Pound 
age. 

M.r.Selden  his  Hiftory  of  Tythes,his 
Mare  Claufum,  and  Titles  of  Ho- 
nour3&c. 


Mr.Trotman's  excellent  Abridgment 
of  Sir  Edw. Coke's  Reports. 

M.\:Symon  Theloals  Digeft  of  Writs. 

Mr.Bulftrodes  Three  Volumes  of  Re 
ports. 

MrWejt  his  Symbol  eography  or  Pre- 
fidents,  z  Vol. 

Mr.Brownloes  Two  Volumes  of  Re- 
ports,and  Two  Volumes  of  Pkad- 
ing,and  Judicial  Writs. 

Mr. Wilt  aw  Stiles,  a  lavge  Volume 
of  Reports,  and  his  Pra&ical  Re- 
gifter. 

W.S.  Golesburrows  Reports. 

T.H.  Mr.Plowdenys  Abridgment. 

Mr.Jokn  Clayton,  Pleas  of  AfiSze  and 
Topicks. 

Mr.Moi/es  Entries,  printed  in  other 
Mens  names  and  difguifed. 

Sir  Richard  Harpurs  Reports  com 
mon  in  M.S.  but  not  printed. 

Mr.Reyly's  Records  of  the  Tower. 

Wh.Blunts  Law  Di&ionary. 

St.Germcms  Do>£lor  and  Student  T.J. 
Bale f crip,  illujir''  Brittftnice. 

My  Lord  Keeper  Littletons  Reports 
wrong  fathered. 

Sir  Simon  Degg,  The  Parfbns  Coun- 
fellor,  cum  Alits. 


A  Catalogue  of  fuch  Judges  and  others  of  Grays-Ian  ,    as 

have  fublifoed  any  Booh  of  Law. 
*"TTHe  Lord  Vifcount  P'erulum,  his 


Elements  of  the  Law^&c. 
Sir  Anthony  Fit-zherbert   his   great 
Abridgment,his  Natura  Breijium, 
and  J  u  :1  i  ce  of  the  Pea<?ef 


Sir  William  Stamfords  Pleas  of  ths 

Crown. 
Mr.JufHce  Ddinjm,  fbme  Reports  in 

ths  end  of 


Sir  Henry  Tel-vert  on,  a  Volume  of 

Reports. 

Sir  I-Lxry  Finch  his  Book  of  Law. 
Mr.  .Kitchi*  his  Court    Leet    and 

'Court  Baron. 
Mr.  Jnilicc  'Jenkins  Rerum  Judita- 

;f«,v;  &  Paa't  confide*. 
Mr.Sergeant  Caffts  liis  Readings. 
Mr.^jh't  Tables  and  Epieicxa. 
Mr.  I  luges  Parfons  Law,    great  A- 


bridgmcntand  Reports^ 
Mr. Leonards  Three  Volumes  of  Re 
ports. 

Mr. Merges  Reports. 
Mr.Wingates  Abridgment  of    the 

Statutes,8cc. 

I  Sir  Thomas  Hetleys  Reports. 
j  Mr.EJllinghttrft,  cum  altx. 

|  Mr.  John  Aliens  Reports,  adjudged 
before  he  faw  Graces-Inn. 


I  R    Robert  Brooks's  excellent  A- 


Sir  Jol. -n  Pophams  Reports. 
Sir  fames  Djtr's  Reports. 
Sir  jckn  Didriage ,  the 

Lawyers  difcourfe  of  Wales,  and 

Con^pleat  Parfon. 
Sir  Francis  Mores  Reports. 
SirHeny  Catthrops  Copyholder  and 

Cuftoms  of  London. 
Sir  Richard  Lanes  Reports. 
"Mr.Edi&und Ptoivdtn,  Two  Volumes 


The  Narfies  of  the  Reverend  Judges  and  others  of  the  Mid 
dle-Temple  ,  that  hav£  been  kind  to  their  frofejfion. 

^  •          of  Reports  and  .%m's. 
Mr.Flect  wood's  Table  to  H.  7. 
Mr. Baron  Savils  Reports. 
Mr.  Rich.  Cromptcn's  Juftice  of  the 

Peace  and  Jurifdiction  of  Courts. 
Mr.Shephards  Epitome,   JufHce  of 

the  Peace,  Parfons  Guide,  Touch- 


done  of  Conveyances,  &c. 
Mr. Latches  Reports. 
Mr.  Hakes  Book  of  Law  dedicated 

to  O.  C. 
Sir  'Jeffery  Palmers  Reports. 


The  Names  vf  the  Reeverendejudges  and  others 
Iun,u?j&0  have  made  w  partakers  of  their  Labours 

CI  R  Henry  Hobarts  excellent  Re-         LwStSfrcheion,  Office 
.       ports. 

Sir  -fames  Leys  Reports. 
Sir  Mistbew  Hales  h.s    Epitome  of 

Crown  Law. 
Mr.Juftice  R-qftah  excellent  Rook  of 

Entries,  Abridgment  of  the  bta- 

tutes,and  Terms  of  the  Law. 
Mr.Juftice  Owen's  R£ports. 
Mr.JulHce  Jones  Reports. 
Mr.Juftice  Winches  Reports. 
M.Sxthams  Reports. 
Mr.DrJto-ns  Jufticeof  the  Peace.and 

Sheriffs  Office. 
Mr. Lamberts  Juftice  of  Peace,  Saxon , 


ble.and  Perambulation  of  Kent. 
Mr.Nyes  Reports  falily  fathered,  ut 

puto. 
Mr.  William  Pryjf*  Records  of  the 

Tower  abridged,  Writs  and  Pleas 

for  the  Lords,    a  Supplement  to 

my  Lord  Cokes  4  IufHtutes,&c. 
Mr  Sargeant  Btndloes  Reports,com- 

mon  in  Nfc.S.  part  Printed. 
Mr Wentmorths  Office  of  Executors. 
Mr.Pouttovs  Elaborate  and  Learned 

Abridgment  of  the  Statutes,  and 

his  Pax  Regis  &  Regnt. 
Mr.Juftice  Winches  Entries, 
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